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ARTICLES OF ASSOCIATION OF THE STATE BAR 
ASSOCIATION OF INDIANA. 



I. The name of this Association shall be "The State Bar Asso- 
ciation of Indiana." 

II. The objects of this Association shall be: To advance the 
science of jurisprudence, promote the administration of justice, 
uphold the honor of the profession of the law, and encourage social 
intercourse among the members of the Bar of the State of Indiana. 

III. Any person shall be eligible to membership in this Asso- 
ciation who shall be a member in good standing of the Bar of the 
State of Indiana. 

IV. There shall be elected by ballot annually the following offi- 
cers of this Association : 

A President, a Vice President, a Secretary and a Treasurer. 
The following committees shall be annually appointed by the 
President for the year ensuing : 

On Jurisprudence and Law Reform, consisting of thirteen mem- 
bers, one from each Congressional district. 

On Judicial Administration and Remedial Procedure, consisting 
of thirteen persons, one from each Congressional district. 

On Legal Education and Admission to the Bar, consisting of 
thirteen persons, one from each Congressional district. 

On Publication, consisting of thirteen persons, one from each 
Congressional district. 

On Grievances, consisting of thirteen persons, one from each Con- 
gressional district. 
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* STATE BAR ASSOCIATION OF INDIANA. 

On Admission of Members to the Association, consisting of one 
person from each Judicial Circuit of the State. 

A committee of three, of whom the Secretary shall always be one, 
shall be annually appointed by the President, whose duty it shall 
be to report to the next meeting of the Association the names of all 
persons who shall have died during'the year, with appropriate notice 
of the deceased. 

There shall also be an Executive Committee, consisting of the 
President, the Secretary, the Treasurer (all of whom shall be 
ex-officio members), together with four other persons to be an- 
nually chosen by the Association. The President shall be Chair- 
m'an of the Executive Committee. The Executive Committee shall 
select the persons to make addresses and read papers at the next 
annual meeting of the Association, and fix the time and place of the 
annual meeting of the Association, and have charge of its business 
and prudential affairs. 

There shall also be such special committees appointed by the 
President or selected by the Association as may be deemed neces- 
sary. 

A majority of those members of any committee, including the 
Executive Committee, who may be present at any meeting of 'the 
committee, shall constitute a quorum of such committee for the 
purpose of such meeting. 

V. All nominations for membership of the Association shall be 
made in writing to the Committee on Membership ; the latter com- 
mittee shall, by ballot, determine the fitness of all persons pre- 
sented; when such committee has approved of a name presented, 
it shall report such person to the Association, who shall thereupon 
become a member: Provided, however, That if any member of the 
Association demand a vote upon any name thus presented, the Asso- 
ciation shall vote thereon by ballot, and five negative votes shall be 
sufficient to reject such person. 
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ARTICLES OF ASSOCIATION. c 

VI. By-laws maybe adopted at any annual meeting of the Asso- 
ciation by a majority vote of those present. It shall be the duty of 
the Executive Committee first chosen, without delay, to frame 
suitable by-laws, which shall be in force until rescinded by the 
Association. 

VII. Each member of the Association shall pay five dollars to 
the Treasurer as annual dues, and no person shall exercise any 
privilege of membership who is in default. The time of payment 
and mode of enforcing the same shall be provided for by the by- 
laws. 

VIII. The President of the Association shall open each annual 
meeting with an address. 

IX. The Association shall meet annually at such time and place 
as the Executive Committee may select, and those present at such 
meeting shall constitute a quorum. 

X. .All the persons signing and acknowledging these articles, and 
all the persons duly elected to membership of the Association, shall 
become members upon the payment of the annual dues for the cur- 
rent year. 
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BYLAWS OF THE STATE BAR ASSOCIATION 
OF INDIANA. 



PRESIDING OFFICERS. 

I. At all meetings of the Association the President, or in his 
absence the Vice President, or in the absence of both of these any 
member chosen by the Association, shall preside. 

ORDER OF BUSINESS. 

II. At each annual meeting of the Association the order of 
business shall be as follows : 

1. Address by the President of the Association. 

2. Annual address. 

3. Eeading minutes of preceding meeting. 

4. Eeport of Executive Committee. 

5. Eeport of Treasurer. 

6. Eeport of Committee on Jurisprudence and Law Eeform. 

7. Eeport of Committee on Judicial Administration and Eeme- 
dial Procedure. 

8. Eeport of Committee on Legal Education and Admission to 
the Bar. 

9. Eeport of Committee on Publication. 

10. Eeport of Committee on Grievances. 

11. Eeport of Committee on Admission of Members of Associa- 
tion. 

12. Election of members. 

13. Eeport of Committee on Obituary Notices. 

14. Eeport of Special Committees. 

15. Miscellaneous business. 
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BY-LAWS. 7 

16. Eeading papers. 

The order of business may be changed by a vote of a majority of 
the members present. 

The usual parliamentary rules and orders shall govern the meet- 
ings of the Association except in cases otherwise provided for by the 
Constitution or By-Laws. 

SECRETARY. 

III. The Secretary shall keep a record of the proceedings of all 
meetings of the Association, the proceedings of the Executive Com- 
mittee, and of all matters of which a record shall be ordered by the 
Association. He shall notify the officers and members of commit- 
tees of their election or appointment, shall issue notices of all meet- 
ings, and in case of special meetings shall add a brief note of the 
object of the same. 

He shall furnish the Treasurer the names of all persons newly 
elected to membership. 

He shall be keeper of the seal of the Association. 

THE TREASURER. 

"IV. The Treasurer shall keep at all times a complete, roll of the 
members, and shall notify new members of their election. He shall 
collect, and, under the direction of the Executive Committee, dis- 
burse all funds of the Association, and keep an account in books 
belonging to the Association of the receipts and expenditures of 
moneys. At the annual meeting of the Association he shall make 
a report of the receipts and disbursements of the Association, to- 
gether with any suggestions he may think proper to be made. 

THE EXECUTIVE COMMITTEE. 

. V. The Executive Committee shall meet before each annual 
meeting, and at such other times as the chairman of the committee 
shall indicate by call. This committee shall report at each annual 
meeting its doings, and make such suggestions to the Association 
as, in its opinion, require the action of the Association. 
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COMMITTEE ON ADMISSIONS. 

VI. The proceedings of the Committee on Admissions shall be 
secret and confidential/ They shall report at each annual meeting 
the names of those recommended for membership. This committee 
shall meet the day before each annual meeting, and at such other 
time or times as they may be called together by the chairman. 

DUES FROM APPLICANTS FOR MEMBERSHIP. 

VII. When the Committee on Admission of Members has ap- 
proved the name of an applicant for membership in the Association, 
the Treasurer shall promptly notify such person of the action of the 
committee; and such person shall, upon this notice, remit to the 
Treasurer five dollars as annual dues for the current year. If the 
Association at its next annual meeting rejects such candidate, the 
Treasurer shall refund said sum. 

ANNUAL DUES. 

VIII. The annual dues shall be payable at the annual meeting, 
in advance. If any member neglects to pay them for any year at 
or before the next annual meeting, he shall cease to be a member. 
The Treasurer shall give notice of this By-Law within sixty days 
after each meeting to all members in default. 

OTHER STANDING COMMITTEES. 

IX. Each of the other standing committees shall meet on call 
of the chairman of the same. 

COMMITTEE ON GRIEVANCES. 

X. Whenever any complaint shall be preferred against a mem- 
ber of the Association for misconduct in his relations to the Asso- 
ciation, or in his profession, the person or persons preferring such 
complaint shall present the same to the Committee on Grievances, 
in writing, subscribed to by the complaining party, plainly stating 
the matter complained of. If the committee is of the opinion that 
the matters therein alleged are of sufficient importance, they shall 
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cause a copy of the complaint, together with a notice of not less than 
thirty days, of the time and place when the committee shall meet 
for the consideration thereof, to be served upon the member com- 
plained of, and a similar notice to be served on the party presenting 
the complaint. At the time and place appointed, the member com- 
plained of may file a written answer or defense, and the committee 
shall proceed to the consideration of the case. The complainant and 
the member complained of shall each be ready to appear personally 
and by counsel, and shall produce their witnesses. The committee 
may summon witnesses. If they find the complaint, or any ma- 
terial part of it, to be true, they shall so report to the next annual 
meeting of the Association, with their recommendation as to the 
action to be taken thereon, and, if requested by either party, may, 
in their discretion, also report the evidence taken, or any designated 
part thereof. The Association shall thereupon proceed to take such 
action on said report as it may see fit: Provided, however, That 
no member of the Association shall be expelled unless by the vote 
of two-thirds of the members present and voting. The reasonable 
disbursements of the Committee on Grievances for expenses in- 
curred in any such investigation for stenographer and such wit- 
nesses as it may call may be paid out of the funds of the Association, 
under the direction of the Executive Committee. All of the fore- 
going proceedings shall be secret: Provided, however, That the 
Association may, in its discretion, order the same to be published, 
if it deems f\t. 

XI. Terms of officers shall begin on the day following the ad- 
journment of the annual meeting at which they are elected. 

XII. These By-Laws may be amended at any annual meeting of 
the Association by a vote of two-thirds of those present. 



Digitized by VjOOQIC 



<*r 




Digitized by VjOOQIC 



TRANSACTIONS 



. OF THE . . 



THIRD ANNUAL MEETING 



. . OF THE . . 



State Bar Association of Indiana 



HEIvD AT . 



INDIANAPOLIS, JULY 6 and 7, IS99 



Thursday, July 6, 1899. 

The meeting was held in the Supreme Court room, and was called 
to order by the President, John E. Wilson. 

The President: The Association will please come to order. I 
• believe that the first thing in order is the reading of the minutes of 
the last meeting. 

William A. Pickens : Mr. President, I move that the reading of 
the minutes be dispensed with. They are all contained in the 
printed report that we have all read. 

The motion, being duly seconded, was adopted. 

The President : The next thing, gentlemen, unfortunately, is an 
address by the President of the Association. 
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THE ORIGIN OF THE POWER OF COURTS TO 
DECLARE LEGISLATIVE ACTS UNCON- 
STITUTIONAL. 



Address by the President, JOHN R. WILSON. 



Gentlemen of the State Bar Association of Indiana : 

As a resident of our capital city, and a member of the local bar. 
I take the privilege of extending to you a cordial welcome upon this 
occasion. 

The courts of the State are largely closed. We have laid aside 
the anxieties which vex us when waiting to learn, what a jury may 
say or the judge decide. We appear here neither for plaintiff nor 
defendant. This is in the nature of an ex parte proceeding, where 
we have that serene sense of comfort which may be imagined where 
one is judge, jury and attorney for both sides. 

We convene in the spirit which befits loyalty to our profession* 
and that social regard, with its attendant amenities, which has al- 
ways characterized the intercourse of the members of a learned and 
enlightened profession. 

As President of this Association, I confess to some embarrass- 
ment in the selection of an appropriate topic for consideration be- 
fore you. After some hesitancy I have concluded that, as lawyers 
reverencing the law, as "officers of the court," and thereby most 
intimately affiliated with the administration of justice, with a pro- 
found interest in the welfare and perpetuity of judicial institutions, 
I could not select a more appropriate subject than "The Historical 
Antecedents of the Peculiar American Doctrine Which Accords to 
the Judiciary the Power in Cases, to Question and Pass Upon the 
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Validity of Legislative and Executive Acts." I say historical ante- 
cedents, because the logical or rational grounds of this doctrine, as 
exhibited in the Federal Constitution itself, have been demonstrated 
with incomparable lucidity and force by the greatest judges of the 
Nation, with Marshall at their head. 

There has prevailed a disposition among the members of our pro- 
fession to treat the Constitution of the United States as a mere text 
to be expounded, without sufficient regard to that sequence of 
events which led up to the enactment of this great law by the people 
in 1788. We are prone to be technical and thus to look merely at 
the anatomy of this organic law, ignoring the large facts which are 
involved in its biology. We have been disposed to be unmindful 
here of that doctrine announced by Mr. Hallam, which insists that 
one-half of all that which is philosophical is found in the history of 
the law. 

I am induced to this undertaking in part by the fact that during 
the last few years some have sought directly to impeach the sound- 
ness of this doctrine, and indirectly, -as it seems to me, to discredit 
the essential characteristic and vital quality of our Federal system; 
and, in part, from the belief that no concise summary of the histori- 
cal facts bearing on this has been presented. 

Need I, in this presence, justify such method of treatment? It 
is accepted as a truism, at least by academic students of juris- 
prudence to-day, that a study of the law is largely a study of the 
growth of human society ; that constitutional law, as we have it, is 
not and cannot be administered as a dogmatic system, nor under- 
stood from a mere commentary upon the text ; in fact, that the rnV 
toric method is the only orthodox method. 

Professor Pollock, in his inaugural lecture delivered at Oxford 
in 1883, very judiciously declares that the historical method is not 
the peculiar property of any branch of learning; it is the newest 
and most powerful instrument, not only of the moral and political 
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sciences, but of a great part of the natural sciences ; "the doctrine 
of evolution is nothing else than the historical method applied to 
the facts of nature; the historical method is nothing else than the 
doctrine of evolution applied to human societies and institutions." 
And he points out that when Charles Darwin created the philosophy 
of natural history he was but working in the same, spirit and towards 
the same end as the great publicist who, regarding his field of 
labor as little as he heeded theirs, had laid, in the patient study of 
historical facts, the basis of a solid and rational treatment of poli- 
tics and law. "Savigny, whom we do not know or honor enough, 
and our Burke, whom we know and honor, but cannot honor too 
much, were Darwinians before Darwin/' (Oxford Lectures, p. 41.) 
I shall not ignore, however, the theories entertained by specu- 
lative writers who antedated the Philadelphia convention. The 
word theoretical or speculative, as applied within the sphere of poli- 
tics or jurisprudence, should scare no one. Sound thinking cannot 
be bullied by such appellations. I believe very earnestly with 
Bluntschli that political science has had a very important share in 
altering the actual character of the State — the ideal of what it 
should be. "Modern political theory preceded modern political 
practice, and has generally accompanied and pointed the way for a 
change." (Bluntschli, The Theory of the State, Clarendon Press, 
64. ) Is it not an admitted fact that every wise law reform in mod- 
ern England can trace its beginning to the speculative jurispru- 
dence of Bentham and Mackintosh ? And we have the testimony of 
an enlightened and scholarly historian for the statement that every 
great upheaval in learning, politics and religion which England has 
witnessed has had its beginnings in Oxford University, except that 
wonderful puritan movement of the sixteenth and seventeenth 
centuries, and this sprang from Mildmay's College, in the sister uni- 
versity of Cambridge. (Thorold Rogers, Historical Gleanings, 
First Series,' p. 108.) There is no conflict between the truly his- 
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torical and the truly philosophdcal method, and each is indispensa- 
ble to wise practical action. I understand fully the danger of what 
is called a priori constitutions; but the fault here is in the de- 
parture from sound thinking and correct method. The truest and 
most fruitful ideas become mischievojis when perverted by ideolo- 
gists and transferred to practice by narrow fanatics. 

This is a matter of no little consequence in its bearing upon the 
subject under consideration. Let me consider it a little more fully, 
and in detail. . In its practical significance it may be put as a ques- 
tion : Was the Constitution of the United States, with this unique 
judicial feature, made, or did it grow ? In response to this we find 
some extremists who speak not only of the State, but of the govern- 
ment of the State, as if it were a mere branch of natural history; 
and a political contrivance is assimilated to a natural growth under 
predetermined and inexorable laws which have slowly worked 
through the centuries. This extreme and fatalistic doctrine, logi- 
cally carried out, reduces to a minimum, if it does not eliminate, 
human volition and human intelligence as efficient factors. On 
the other hand, there are others who insist that the form of a na- 
tion's government and the provisions of its constitution are wholly 
matters of choice; that these are the products of deliberate judg- 
ment and volition ; that they are expedients adopted for the attain- 
ment of certain human ends, and are wholly contrivances and inven- 
tions of men — in short, being made by men, there is the power to 
choose whatever particular form the men may see fit. There is truth 
and error in each view as thus stated, or at least there is grave dan- 
ger of conclusions which, for practical purposes, would result disas- 
trously. Man acts from adequate notions relative to his interests, 
says Burke, and not from a mere speculative thought. "Laws are 
the necessary relations which spring from the nature of things." 
They must be the outgrowth of conditions and be responsive to 
human needs. "In framing a government, as in building a house, 
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we must use what lies at hand, and the skill is shown, not in the 
ideal plans, but in reducing the materials which w£ actually possess 
to shape and form." The character and situation of a people, their 
tastes, customs, aspirations, wants, habits, and even prejudices, will 
largely determine what sort of a government is fitted for them. If 
these are ignored, failure is the result. Woodrow Wilson has aptly 
and wisely said: "Written constitutions are simply more or less 
successful generalizations of political experience. Their tone of 
authority does not at all alter the historical realities and imperative 
practical conditions of government. They determine forms, utter 
distinct purposes, set the powers of State in definite hierarchy, but 
they do not make the forms they originate workable, or the pur- 
poses they utter feasible. All that must depend upon the men who 
become governors, and upon the people over whom they are set in 
authority. Laws can have no other life than that which is given 
them by the men who administer and the men who obey them. Con- 
stitutional law affords no exception to the rule. The Constitution 
of the United States, happily, was framed by exceptional men, 
thoroughly schooled in the realities of government. It consists, 
accordingly, not of principles newly invented, to be put into opera- 
tion by means of devices originated for the occasion, but of sound 
pieces of tested experience. It has served its purpose beneficently, 
not because it was written, but because it has proved itself accord- 
ant in every essential part with tried principles of government — 
principles tested by the race for whose use it was intended, and, 
therefore, already imbedded in their lives and practices." By this 
it is not meant to say that man's conduct is not determined by feel- 
ing and thought and volition ; nor to deny the constructive power of 
enlightened statesmanship in framing the Constitution; but 
thought, feeling and volition are largely the result of accumulated 
experience, environment, inheritance, and of what has been called 
instinct. It takes statesmanship to organize a law such as the Con- 
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stitution of the United States out of the data, conditions and cir- 
cumstances which confronted the f ramers at Philadelphia in 1787 ; 
and the work of the f ramers was original in the sense that any great 
law enacted through statesmanship is original. In other words, 
intelligently, in the light of history and existing conditions, the 
men who met at Philadelphia coined the Constitution; and it re- 
quired this formulation, this coinage, before it could obtain cur- 
rency. In this sense, John Stuart Mill (Mill, Representative Gov- 
ernment, pp. 18, 20) seems to me to be correct when he says that 
political institutions are the work of men; owe their origin and 
their whole existence to human will. Men do not wake up on a 
summer morning and find them sprung up, nor do they resemble 
trees, which, when once planted, are always growing while men are 
sleeping. In one sense, at every stage of their existence they are 
made what they are by men ; but, like all other things which men 
may make, they may be either well or badly made. Judgment and 
skill may have been exercised in their production, or the reverse may 
be true. But, as pointed out by Mill, political machinery does not 
act of itself; it has to be worked by men; it requires their active 
participation ; it must be adjusted to their capacities and qualities. 
The people for whom the government and the constitution are de- 
signed must be willing to accept it ; they must be willing and able 
to do what is necessary to keep it standing and to enable it to fulfill 
its purpose. Men, too, may be induced to adopt a new constitution. 
They have the capacity for doing new things and adapting them- 
selves to new circumstances, and this must be remembered. In this 
sense, the men who frajned the Constitution and adjusted its powers 
so as to place the judiciary in an attitude where it acts almost as the 
conscience of the people, deserve as much credit as a Newton or a 
Faraday. Out of the complex phenomena, out of the perplexing 
conditions that existed, by careful study, they, as statesmen, found 
.and framed the law which governs such phenomena and such con- 



Digitized by VjOOQIC 



jg STATE BAR ASSOCIATION OF INDIANA. 

ditions. And Gladstone, though often criticised, if not ridiculed, 
for the utterance, seems to me to have been absolutely correct when 
he declared that "the American Constitution is the most wonderful 
work ever struck off at a given time by the brain and purpose of 
man." Guizot has summed up the matter in a manner harmoniz- 
ing these conflicting views and in terms pointing directly at the 
functions of the judiciary. "Liberties are nothing until they have 
become rights, positive rights, formally recognized and consecrated. 
Rights, even when recognized, are nothing so long as they are not 
intrenched within guarantees; and, lastly, guarantees are nothing 
so long as they are not maintained by forces independent of them 
in the limit of their rights. Surround rights by guarantees; in- 
trust the keeping of those rights to forces independent of them; 
such are the necessary steps in the progress towards the free gov- 
ernment." (Lectures on Representative Government, p. 6.) 

With this prelude let us state this American doctrine as found in 
the federal constitutional jurisprudence; it is that, under the Con- 
stitution of the United States, either by its express terms or by nec- 
essary implication, whenever any court is called upon in a ease to 
apply the law to the facts, and finds, in so doing, an act of Congress 
or of a State Legislature inconsistent with the Constitution, then 
it must give effect to the Constitution, because it is the supreme law 
of the land, enacted by the people. In a sense, this is one of the 
original features of the Federal Constitution ; another is found in 
the division of the powers of sovereignty between the Nation and the 
States; this latter necessitated the former. And it has been said 
that judicial history, outside of the United States, "has not fur- 
nished another example of a court created by an authority superior 
to legislation, and beyond the reach of executive power, clothed with 
a jurisdiction above the law it was appointed to administer, and 
charged not merely with the general course of public justice, but 
with the limitation of the powers of political government, and the 
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adjustment of the conflicting claims of sovereign States." (E. J. 
Phelps, in Carson's History of the Supreme Court of the United 
States, 687.) 

Now, what are the historical antecedents and sources of this doc- 
trine ? 

Influence of the Civil Law : The roots of this doctrine reach back 
and draw nourishment from the civil law theory of mandate, which 
declared that he who acts beyond his commission acts without au- 
thority. Bowyer, an accomplished civilian, writing after the adop- 
tion of our Constitution, finds little difficulty in applying this the- 
ory of mandate to cases in Roman history, of governmental powers, 
including legislation ; in other words, he finds its application in the 
domain of public law, as in those instances of grants of legislative 
power to one placed as ruler over a dependent province. (See Bow- 
yer's Universal Public Law, 343-344.) It was from this source 
that Vattel, another writer learned in the civil law, deduced the 
rule which, in the terms formulated by him, reads like the language 
of one of our modern courts. In discussing the scope of legislation 
under delegated powers, this civilian declared that the authority of 
such legislators does not extend so far as to change the Constitu- 
tion or fundamental laws of the State; he maintains that "they 
ought to consider the fundamental laws as sacred, if the Nation has 
not, in very express terms, given them the power to change them. 
For the Constitution of the State ought to be fixed ; and since that 
was first established by the Nation, which afterwards trusted cer- 
tain persons with the legislative power, the fundamental laws are 
excepted from their commission. * * * In short, these legis- 
lators derive their power from the Constitution. How, then, can 
they change it without destroying the foundation of their author- 
ity ?" It must be remembered that the framers of the Constitu- 
tion, who met at Philadelphia, were acquainted with Vattel; his 
treatise on the Law of Nations was published in 1758, when the col- 
onists, after the manner of Englishmen, were searching for a legal 
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basis upon which to stand at every point in the controversy with the 
mother country. 

When we remember that this particular doctrine of Vattel, in 
fact, the very language above cited, was quoted in the argument in 
two of the earliest, as well as most important, cases decided in the 
history of the judicial power under the State Constitutions, before 
the adoption of the Federal Constitution, its significance becomes 
apparent. Vattel was pressed upon the consideration of the court 
by Varnum, in Trevett vs. Weeden, decided in 1786 .in Rhode 
Island, and the doctrine was the basis of the decision of the court 
in Bayard vs. Singleton, in North Carolina, decided in 1787, in 
each of which cases an act of the Legislature was held to be uncon- 
stitutional. And Hamilton, in No. 78 of the Federalist (Daw- 
son's ed., p. 541), using almost the same language of Vattel, pur- 
sues the same reasoning when he says: "There is no position 
which depends on clearer principles than that every act of a dele- 
gated authority, contrary to the tenor of the commission under 
which it is exercised, is void. No legislative act, therefore, con- 
trary to the Constitution, can be valid. To deny this would be to 
affirm that the deputy is greater than his principal ; that the servant 
is above his master; that the representatives of the people are su- 
perior to the people themselves; that men, acting by virtue of 
powers, may do not only what their powers do not authorize, but 
what they forbid/' It may be suggested that this is only the appli- 
cation of the common law doctrine of principal and agent and of 
the equitable doctrine of powers. This is true; but it is a new ap- 
plication; it is an application in the domain of public law, of 
which the civil law of mandate alone furnished such a precedent. 
And in Vanhorne's Lessees vs. Dorrance (2 Dallas 304), before the 
Circuit Court of the United States for the District of Pennsylvania, 
at the April term, 1795, Patterson, Justice, in speaking of Legisla- 
tures, uses the same reasoning, saying: - "What are Legislatures? 
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Creatures of the Constitution. They owe their existence to the 
Constitution ; they derive their powers from the Constitution ; it is 
their commission; and, therefore, all their acts must be conform- 
able to it, or else they will be void. * * * The Constitution of 
a State is stable and permanent, not to be worked upon by the tem- 
per of the times, not to rise and fall with the tide of events/' 



The Justicia of Aragon. — Under the Constitution of the kingdom 
of Aragon we find, in the early part of the fifteenth century, an 
historical manifestation of the judicial power of striking similar- 
ity to the power of the judiciary under our Constitution. When 
one reads the accounts of the dignity and power of the judicial offi- 
cer known as the* Justicia in the early history of Spanish govern- 
ment, as reported by Robertson in his History of Charles V, and 
our own Prescott in the attractive pages of his Ferdinand and Isa- 
bella, he is inclined to stop and doubt the credibility of the wit- 
nesses cited by these distinguished writers in confirmation of the 
authenticity of the story. It is insisted by these authorities that a 
written Constitution existed, prescribing the form of government 
for the Aragonese kingdom, long before Columbus discovered 
America; that under this fundamental law the Justicia was the 
great barrier interposed between the despotism of the monarch on 
the one hand and popular license on the other; and that the cases 
hitherto decided by arms were referred for arbitrament to this judi- 
cial tribunal. Dr. Eobertson (I History of Charles V, p. 161) 
tells us that the people of Aragon, not satisfied with having erected 
under their Constitution formidable barriers against the encroach- 
ment of royal prerogative, and not being willing to commit the sole 
guardianship of their liberties to the vigilance and authority of a 
representative legislative assembly, had recourse to an institution 



Note. — For full exposition of the influence of the civil law on the- 
modern theory of constitutional law, see Coxe on the Judicial. 
Power, pp. 114, 118. 
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peculiar to themselves, and elected a Justiza, or Supreme Judge; 
that he was the protector of the people and controller of the prince ; 
his person was deemed sacred and his power and jurisdiction almost 
unbounded. "He was the supreme interpreter of the laws. Not 
only inferior judges, but the kings themselves were bound to con- 
sult him in every doubtful case, and to receive his responses with 
implicit deference." On his own motion he exercised the power in 
behalf 'of personal freedom and against arbitrary power akin to 
that permitted to every citizen under the writ of habeas corpus. 
He had a right to review all the royal proclamations and patents, 
and to declare whether or not they were agreeable to law and ought 
to be carried into execution. He, by his sole authority, could ex- 
clude any of the King's ministers from the conduct of affairs and 
call them to answer for their maladministration. And Prescott 
tells us that the people, having become familiarized with the be- 
nignant operations of the law under this scheme, referred to peace- 
ful arbitration those great political questions which, in other coun- 
tries at this period were settled by sanguinary revolutions. The 
independence of his office was secured by a life tenure; and nothing 
in the history of Spain is referred to with as much pride and in 
terms of such high commendation as the masterful power of the 
Justicia in the arbitration of great questions between the King and 
Parliament and the Parliament and the people. (See I Prescott's 
Ferdinand and Isabella, pp. 87-88, 99-102.) Under this Constitu- 
tion the kings, who were long elective, retained only the shadow of 
power, while the real exercise of authority was in the hands of a 
representative legislative assembly. The independence of these 
people at this juncture is attested by the coronation ceremony of the 
King. When the latter had taken the official oath, the people, 
through proper representatives, declared their allegiance to him in 
this form: "We, who have as much power as you, make you our 
sovereign lord, upon the condition that you keep inviolably our laws 
.and rights, and not otherwise." (See Puffendorf, Law of Nature 
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and Nations, Book 7, ch. 6.) Did the framers of the Constitution 
know of this interesting officer who thus administered justice in the 
kingdom of Aragon? Certainly some were cognizant of this insti- 
tution. The history of Charles V, by Dr. Robertson, appeared in 
1769, and was one of the most popular histories among the English- 
speaking people; and, in the debates of the Federal Convention, 
John Dickinson, of Delaware, in opposing the doctrine that the 
judges should be expositors of the Constitution, with authority to 
declare a law void, cited the Justicia of Aragon, who, he observed, 
became by degrees the lawgiver of the kingdom. (5 Elliott's De- 
bates, 429.) 

Conflict Between Laws of the Church and Laws of the State. — 
Broadly speaking, it may be said that whenever in the history of a 
State there comes a juncture where there is a division of powers 
competing for authority, disputes must be decided either by 
force, or peaceably by arbitration. The limits of this paper will 
preclude anything like a critical examination of the judicial aspects 
of the partition of power between church and the state, or into 
spiritual and temporal powers, which gave rise, during the middle 
ages and down to the revolution of 1688 in England, to many in- 
teresting questions of tremendous import. Suffice it to say that 
on the continent of Europe and in Great Britain disputes between 
these conflicting powers found their way into the courts and 
into the commentaries of learned men; and it seems to have been 
accepted by the canon law as a maxim for many centuries that 
temporal statutes contrary to ecclesiastical rights and liberty were 
invalid ; and in the courts of Europe and in the common law courts 
of England this doctrine found more or less of judicial recognition, 
thus placing the judicial tribunals, in the history of the church and 
in the minds of students, in an attitude where, in governmental and 
ecclesiastical matters, they were regarded as arbiters. 

Mr. Coxe has devoted much space to the consideration of the his- 
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torical aspects of this matter, and reaches the conclusion that the 
idea of judicial competency of deciding questioned statutes to be 
contrary to binding right, and holding the same, therefore, null and 
void, can be traced at least as far back as the canon law. (See 
Coxe, Judicial Power, pp. 121 to 164.) He points out that before 
the Reformation a real partition of power between church and state 
and a real division into temporal and spiritual powers existed, 
that it was declared in the very first article of the Magna Oharta 
that "the English church shall be free ;" that Parliament could not 
then destroy the rights and liberty of the church in two classes of 
matters : first, in purely spiritual matters, and the second included 
some, but not all, spiritual matters that were mixed with temporal 
affairs ; that if the Parliament made a statute so extending, it was 
ipso facto void ; and such temporal legislation in such ecclesiastical 
matters did not bind either the subjects or officials or the judges of 
the King. (See Coxe on the Judicial Power, pp. 121 to 179.) 

The Influence of the Social Compact Doctrine. — No one doctrine 
of the science of politics has done so much in preparing a way for 
our peculiar constitutional theory as that of the social compact, par- 
ticularly as set forth by that school of English scholars of which 
John Locke may be considered the head. It has furnished the rea- 
sons, and co-operated with all the circumstances which have helped 
to make the conditions which were necessary to the prevalence of 
such a constitutional theory. It has helped to propagate the idea 
that sovereignty is in the people, and that Legislatures exercise a 
representative delegated power; it has fostered the idea of natural 
rights and the equality of all men before the law; it involves the 
assumption of a higher law to which mere legislative acts must 
yield, and it points the way in the spirit of legalism to the policy 
of creating some tribunal with power to guard and protect the 
fundamental rights of the people, the protection of which, under 
just laws, constitutes the chief end of the State. The transition 
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from a solemn original social compact between the people, by which 
the State originates, and between the people and their rulers, to a 
solemn, written, organic Constitution, is an easy matter. It may 
be that the social compact is a fiction ; it may be that out of this egg 
plausible ingenuity may have hatched revolutions abroad and nulli- 
fication and secession on this continent. It is true that upon this 
doctrine Hobbs founded the absolute power of the monarch ; Filmer 
built up his hypothesis of the divine rights of kings; nevertheless, 
in its practical workings, it has been essentially the servant of po- 
litical liberty and has made effective war against arbitrary power. 
From the days of George Buchanan, Hooker, Hobbs, Milton and 
Sidney, down to a day subsequent to the framing of our Federal 
Constitution, the social compact was the prevalent creed of philo- 
sophical and legal writers, and in time came to be- almost univer- 
sally accepted by the masses of the people in Great Britain and in 
America. If we were to estimate the soundness of the doctrine by 
the number and character of its adherents, this would take prece- 
dence over all others. It has even been asserted that "it is the nat- 
ural theory of the Germanic races." (See I Hammond's Bl. 
Comm., 144, et seq.) However much it may have been ridiculed, 
however unsound historically it may be, we at least must accord it 
respect, as it was the cardinal belief of the men who wrote the 
Declaration of Independence and framed the State Constitutions 
and that of the Nation. It has actually been doubted whether the 
statesmen of the American Revolution Would have ventured to for- 
mulate the Constitutions they did if they had been imbued with 
that theory of scientific jurisprudence of the nineteenth century 
taught by the historical school. 

As taught by Locke, this doctrine supposes a social compact be- 
tween the people, and a compact between the people and the prince, 
as the source of government; men being by nature free and equal* 
no one can be subjected to the political power of another without 
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his consent; the only way whereby one can divest himself of any 
of his natural liberty and put himself in the bonds of civil society 
is by compact or agreement, each with each and each with all. 
Thus society is formed by each surrendering a part of his natural 
rights for the good of all, that he may thus live in the secure en- 
joyment of his property and liberties. A monarch, therefore, who, 
in disregard of the purposes for which the compact was made or 
the ends for which the government was instituted, proceeds arbi- 
trarily to take away the property of the people, or to reduce them 
to slavery, is guilty of a violation of the compact, and places him- 
self at war with the citizen. 

This doctrine was the cornerstone of the declaration made by the 
Convention Parliament that consummated the revolution of 1688. 
It was declared- in this memorable convention that "King James II, 
having endeavored to subvert the Constitution of the kingdom, 
breaking the original contract between the Bang and the people, 
and having by the advice of the Jesuits and other wicked persons 
violated the fundamental laws and withdrawn himself out of the 
kingdom, has abdicated the government, and the throne is thereby 
vacant/' Again we see it in the memorable Mayflower compact; 
in the great proclamation to the world known as the Declaration of 
Independence; it is seen at every turn. The charters granted by 

Note. — See Buchanan's De Jure Regni, printed in 1759, of which 
the Earl of Chatham (Correspondence, Vol. 4, 286) has said that 
it was a volume small in bulk, but big in matter, containing 
"even all the length and breadth and height of that great argu- 
ment which the first geniuses and master spirits of the human 
race have asserted so nobly. From him, as from a perennial 
fountain, they have all drunk, and happiest who has drunk the 
deepest." 2 Milton's Prose Works (Bohn's ed.,p. 8) ; Puffehdorf s 
Law of Nature and Nations, Book 7, Ch. 2, Sec. 5 ; Locke on 
Government, Ch. 7, Sec. 10; Sidney on Government, 3, 25, 33; 
2 Rutherford's Institutes, B. 2, Chs. 1, 2 ; Maine's Ancient Law, 
77, 85; Judge James Wilson's Lectures, delivered in 1790-1791 
to the Law School in the College of Philadelphia, Vol. 1, original 
edition, 185 et seq.; I Bl. Comm. 233. 
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the King to the various colonies were deemed by the latter to be 
compacts. When Massachusetts framed her first Constitution we 
find it declared that "the body politic is formed by a voluntary as- 
sociation of individuals; it is the social compact by which the people 
covenant with each citizen and each citizen with the whole people 
that all shall be governed by certain laws for the common good. 
* * * We, therefore, * * * do agree, ordain and establish 
the following declaration of rights and frame of government as the 
Constitution of the Commonwealth/' So, too, in the Constitution 
of New Hampshire of 1784, it is set forth that "all men are born 
equally free and independent; therefore, all government of right 
originates from the people, is founded in consent and instituted 
for their general good." "The people inhabiting the territory for- 
merly called the Province of New Hampshire do hereby solemnly 
and mutually agree, with each other, to form themselves into a f ree,. 
sovereign and independent body politic or State, by the name of the 
State of New Hampshire." The doctrine, with its incidents, finds 
distinctive recognition in the decisions of the courts of Great Brit- 
ain and in a number of the reported cases in American legal history, 
even down as late as the decision of Loan Association vs. Topeka 
(20 Wallace 655), in 1874. So conservative, prudent and wise a 
statesman as Chief Justice Jay, in Chisholm vs. Georgia (2 Dallas 
419), decided in 1792, stated that "every State Constitution is a 
compact, made by and between the citizens of a State to govern 
themselves in a certain manner ; and the Constitution of the United 
States is likewise a compact made by the people of the United 
States." 



Note. — Blackstone doubtless influenced the colonists largely. He 
speaks of it as "the original contract of society, which, though 
perhaps in no instance it has ever been formally expressed at the 
first institution of a State, yet in nature and reason must always 
be understood and implied in the very act of associating to- 
gether." (I Bl. Comm. 47.) And the same distinguished 
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Contemporary with the development of the political doctrine of 
social compact came the manifestations of a derivative doctrine, to 
the effect that an act of the Legislature, subversive of fundamental 
rights and justice, is void. Milton, in his Defense of the People of 
England, assumes that it is "a fundamental maxim in our law," 
according to which nothing is to be counted a law that is contrary 
to the law of God or of reason. (1 Milton's Prose Works, Bonn's 
•ed., p. 169.) Each of these doctrines, logically followed out, would 
lead to the conclusion that the common law courts, apart from the 
limitations of written constitutions, but under the limitations ex- 
pressed or implied in the original compact, or implied under the 
higher law of natural justice and inherent right, can declare an act 
of the Legislature void. 

Undoubtedly it is sound in theory, however difficult its enforce- 
ment may be in practice, to hold that a legislative act, subversive 
of the fundamental principles of right and justice, has no binding 

writer (I Bl. Comm. 233), in commenting on the reciprocal du- 
ties of the sovereign and subject, said: "And these reciprocal 
duties are what, I apprehend, were meant by the convention in 
1688, when they declared that King James had broken the orig- 
inal contract between King and people. But, however, as the 
terms of that original contract were in some measure disputed, 
being alleged to exist principally in theory, and to be only de- 
ducible by reason, and the rules of natural law, in which deduc- 
tion the different understandings might very considerably differ, 
it was, after the revolution, judged proper to declare these duties 
expressly and to reduce that contract to plain certainty. So that 
whatever doubts might be formerly raised by weak and scrupu- 
lous minds about the existence of such an original contract, they 
must now entirely cease, especially with regard to every prince 
who hath reigned since the year 1688." 
Even as hard-headed a natural scientist as Professor Huxley (I 
Essays 272) says: "Much as the notion of a social contract has 
been ridiculed, it nevertheless seems to be clear enough that all 
social organization whatever depends upon what is substantially 
a contract, whether expressed or implied, between the members 
of society. No society ever was or ever can be really held to- 
gether by force." 
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force. A legislative enactment seeking to change the orbit of the 
•earth would be void, and, theoretically, the same would be true of 
& legislative effort to subvert the fundamental principles of right 
and justice. ^The difficulty is, however, so great in determining 
what are the fundamental principles of right and justice by a fixed 
rule that the courts have concluded that such a doctrine can have 
no judicial recognition. 

And the great Edmund Burke, in the impeachment of Warren 
Hastings, laid it down as an abstract proposition that it was not 
competent for legislation to overturn what is fundamental in the 
primary law of God, and that such an endeavor would carry with it 
its own invalidity. In speaking of the arbitrary power that was 
-claimed to be in Hastings, he declared : "He have arbitrary power ! 
My lords, the p]ast India Company have not arbitrary power to 
give him; the King has no arbitrary power to give him; your Lord- 
ships have not ; nor the Commons ; nor the whole Legislature. We 
have no arbitrary power to give, because arbitrary power is a thing 
which neither any man can hold nor any man can give. No man 
<;an lawfully govern himself according to his own will, much less 



Note. — A modern philosophical writer, Bishop, puts it this way: 
"While it would not be a legislative function to change the orbit 
of the earth, and statutes attempting it would be void, is it other- 
wise where the legislative endeavor is to subvert the fundamental 
principles of right and justice? In point of abstract theory, the 
two cases are identical, and acts of the latter sort — that is, sub- 
versive of fundamental right and justice — are equally void, with 
the former. * * * But, while astronomers agree as to what 
is the orbit of the earth, the professors of moral science differ 
more or less concerning the fundamental principles of justice. 
Legislators are to judge of the right and expediency of the laws 
they frame, and plainly the courts have not, in general, any juris- 
diction to reverse their decision. Therefore, as a practical ques- 
tion, rarely, if ever, will a considerate court so set its opinion 
against the legislative judgment on a point of morals as to hold 
a statute void on the ground now under consideration." (Bishop 
•on the Written Laws, Sec. 40.) 
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can one person be governed by the will of another. . We are all born 
in subjection, all born equally, high and low, governors and gov- 
erned, in subjection to one great, immutable, pre-existent law, prior 
to all our devices, and prior to all our contrivances, paramount to 
all our ideas, and all our sensations, antecedent to our very exist- 
ence, by which we are knit and connected in the eternal frame of 
the universe, out of which we cannot stir. This great law does not 
arise from our conventions or compacts ; on the contrary, it gives 
to our conventions and compacts all the force and sanction they 
can have ; it does not arise from our vain institutions. Every good 
gift is of God; all power is of God; and He who has given the 
power, and from whom alone it originates, will never permit the 
exercise of it to be practiced upon any less solid foundation than the 
power itself . If, then, all dominion of man over man is the effect 
of the Divine disposition, it is bound by the eternal laws of Him 
that gave it, with which no human authority can dispense; neither 
he that exercises it, nor even those who are subject to it; and, if 
they were mad enough to make an express compact that should re- 
lease their magistrate from his duty, and should declare their lives, 
liberties and properties dependent upon, not rules and laws, but his 
mere capricious will, that covenant would be void." (7 Burke's 
Works, Bost. ed. of 1827, p. 110.) 

The leading cases usually cited in favor of this doctrine are 
Cromwell's Case (4 Coke, 12a, 13a), Dr. Bonham's Case (8 Coke, 
114a, 118a) and Day vs. Savadge (Hobart, 87). 

Permit me to pay a passing tribute to Coke and Hobart. These 
were men of great dignity, marvelous learning and weighty author- 
ity; or, to quote from the preface to Jenkin's Centuries (as given 
by Wallace in The Reporters, 222) : "Lord Coke and Lord Hobart 
have furnished surprising light to the professors of the law. * * * 
Men who, to the most accurate eloquence, joined a superlative 
knowledge of the laws, being also judges of consummate integrity." 
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The decisions referred to above were rendered by such great judges 
during an era when the common law was hunting about for some 
ground to stand on in resisting arbitrary power — the era of the 
Tudors and the Stuarts, the most memorable in the struggle for 
constitutional liberty in the history of the mother country. 

Lord Cromwell's case was decided in the King's Bench, during 
' the twentieth year of Elizabeth. It contains a resolution which we 
moderns term a dictum on this subject. Cromwell brought an ac- 
tion of slander against Denny, the Vicar of Northingham, relying 
on an act of Parliament ; it was contended that the act as pleaded 
was misrecited; that it was a private act, and the court could not 
take judicial knowledge of the act itself, but must accept the tenor 
of it as pleaded. As pleaded, it made offenders of all who did not 
offend. Coke reports as follows: "It was likewise resolved that 
if the act was private, and that the court ought to take it to be such 
as is alleged, then the said act was against law and reason, and is, 
therefore, void ; for, as it is alleged, those who did not offend shall 
be punished." However, the court did reach the conclusion that it 
was not a private act. 

Dr. Bonham's Case (8 Coke 114a, 118a), in the seventh year of 
the reign of James I, was argued and reargued. It grew out of that 
kind of legislation of which we hear much wherever the doctors are 
found. The members of the medical profession had procured a 
medical law ; Dr. Bonham, it was said, was violating it, and, by the 
terms of the act, the president and censors had the power to arrest 
and punish him. Bonham was brought before the censors, found 
guilty and imprisoned. Subsequently he brought an action for 
false imprisonment. Coke, Chief Justice, Warburton and Daniels, 
Justices, contended that: "The censors cannot be judges, minis- 
ters and parties; judges to give sentences or judgment; ministers 
to make summons; parties to have the moiety of the forfeiture; 
because no one ought to be judge in his own case. * * * And 
it appears in our books that in many cases the comnion law will con- 
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trol acts of Parliament, and sometimes adjudge them to be utterly 
void ; for when an act of Parliament is against common right and 
reason, or repugnant, or impossible to be performed, the common 
law will control it, and adjudge such act to be void." A number 
of cases are cited by Coke sustaining this contention. 

In Bay vs. Savadge (Hobart 87; I Am. ed. 202) the question was 
as to the right to a wharfage duty under the custom of London. It 
was held that the custom was void; it was contended further that 
this custom had been confirmed by Parliament. In answer to this 
it was decided that the act of Parliament made no change in the 
case, "because even an act of Parliament made against natural 
equity, so as to make a man judge of his own acts, is void in itself ; 
for 'jura natura sunt immutabilia/ they are leges legum." These 
cases are given as the law in Corny n's Digest, published in 1662, 
and in Viner's Abridgement, in 1741-1751, and as late as in the 
case of The City of London vs. Wood (12 Mod. 687), decided by 
Chief Justice Holt, after the revolution of 1688, we find qualified 
approval of the doctrine. The last-named case was an action of 
debt by the Mayor and the commonalty of London against Wood. 
The Mayor presided over the court, and the question was, wa& 
he not a party to the suit and a judge in his own case? Holt, 
Chief Justice, said: "What my Lord Coke says in Boriham's 
Case, in his 8 Co., is far from any extravagancy, for it is a 
very reasonable and true saying that if an act of Parliament 
should ordain that the same person should be party and judge, or 
which is. the same thing, judge in his own cause, it would be a void 
act of Parliament; for it is impossible that one should be judge and 
party, for the judge is to determine between party and party, or be- 
tween the government and the party; and an act of Parliament can. 
do no wrong, though it may do several things that look pretty odd - r 
for it may discharge one from his allegiance to the government he 
lives under and restore him to the state of nature; but it cannot 
make one who lilies under a government judge and party. An act 
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of Parliament may not make adultery lawful — that is, it cannot 
make it lawful for A to lie with the wife of B ; but it may make the 
wife of A to be the wife of B, and dissolve her marriage with A." 

This doctrine of Lord Coke received general recognition in the 
colonies. We are told that in 1688 "the men of Massachusetts did 
much quote Lord Coke;" and Hutchinson, in 1765, in commenting 
on the opposition to the stamp act, said : "The prevailing reason 
at this time is that the act of Parliament is against Magna Charta 
and the natural rights of Englishmen, and, therefore, according to 
Lord Coke, null and void ;" and Mr. Horace Gray, later Justice of 
the Supreme Court of the United States, in the note to Paxton's 
Case on the Writ of Assistance (Quincy's Rep. 51), decided in 1761, 
points out that this doctrine was not only generally recognized in 
Massachusetts, but that it was largely the foundation of the argu- 
ment of Otis against these arbitrary writs ; Otis recognized the juris- 
diction of Parliament over the colonies, but he denied that Parlia- 
ment was the final arbiter of the justice and the constitutionality of 
its own acts ; he contended that, following Coke's doctrine, this was 
for the courts of justice. George Mason, in Virginia, in 1772, in 
Robin vs. Hardaway (Jefferson's Rep., 114), in seeking to attack 
a statute of the colony before the courts, insisted that it was "orig- 
inally void, because contrary to natural right and justice/' relying 
on Coke and Hobart. Many dicta may be cited from the early de-» 
cisions of the courts and colonial writers to the same effect. This 
doctrine, which was thus prevalent, at least strongly points to the 
duty of courts to declare acts unconstitutional. Its universal ac- 
ceptance in America at that early date cannot be lost sight of in 
the development of the modern doctrine. 

Controversies Between the King and Parliament.— The political 
and judicial history of the great struggle which resulted in favor of 



Note. — For account of this doctrine, see the note to Paxton's Case, 
supra. 



Digitized by VjOOQIC 



34 STATE BAR ASSOCIATION OF INDIANA. 

parliamentary sovereignty with ministerial responsibility, as 
against kingly prerogative, in the mother country, is replete with 
instruction, and throws light on the modern doctrine of judicial 
competency to pass upon the validity of legislative enactments. 
The English Constitution is now, and has been in the past, in a 
loose shape. It can only be collected from legal decisions, parlia- 
mentary precedents and actual practice. To-day, under such a 
Constitution, with parliamentary sovereignty, it sounds odd to an 
American to say that an act of Parliament may be legal and yet un- 
constitutional. Yet such is the fact. But this modern rule of 
parliamentary supremacy has not always received recognition. 
Prior to the revolution in 1688, and from the Norman conquest 
down to that memorable event, the adherents of kingly prerogative 
denied the doctrine, and contended for at least a portion of the 
function of the sovereignty in behalf of the King; in truth, during 
the Norman era, the crown represented practically the supreme 
power of the state (see Stubbs' Charters and Constitutions, p. 13; 
Mason's The Veto Power, p. 12) ; and the shifting of the seat of 
sovereignty from the King ultimately to Parliament was marked at 
times by a momentous struggle, and to this the judicial history of 
Great Britain bears ample testimony. In confirmation of this 
statement we may cite In re Cavendish, decided in 1587 (1 Ander- 
son, 52; I Thayer's Cases Constitutional Law, 12) ; Darcy vs. Allen, 
The Case of Monopolies, in 1603 (11 Bep., 35; 1 Thayer's Cases 
Constitutional Law, 15) ; Bate's Case, in 1606 (2 S. T. 371) ; The 
Case of Proclamations, in 1610 (12 Rep. 74) ; Rex vs. Hampden, 
or The Ship Money Case, in 1637 (3 S. T. 825) ; Thomas vs. Sorell, 
in 1674 (Vaughn 330) ; Godden vs. Hales, in 1686 (2 Shower 475), 
and The Seven Bishops Case, in 1688 (3 Mod. 212). In these we 
find appeals to the judiciary for the settlement of questions in- 
volved in this great contest concerning the scope of the kingly pre- 
rogative and the rights of Parliament. Here the courts were pass- 
ing upon the question involved in the distribution of sovereign 
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power between two departments of the government; for the royal 
prerogative, by licenses, proclamations, dispensations and imposi- 
tion, notably in the reigns of Elizabeth and of the house of Stuart, 
legislated or claimed to legislate for the English people. In Ood- 
den vs. Hales (2 Shower 475) the plaintiff sued Hales for neglect- 
ing to take the oath of supremacy and allegiance prescribed to a 
military officer by the Test Act of 25 Charles II, and the defendant 
pleaded a dispensation from the King by his letters patent under 
the great seal. Here the prerogative of the King and an act of Par- 
liament confronted each other before a judicial tribunal, and eleven 
judges out of twelve concurred in holding that the dispensation was 
a bar to the action. The court deemed the question of little diffi- 
culty, declaring that there is no law but may be dispensed with by 
the supreme lawgiver, the King, as the laws of God may be dis- 
pensed with by God himself; the laws of England, said they, are 
the King's laws, and it is his inseparable prerogative to dispense 
with penal laws in particular cases and upon particular reasons, and 
of these reasons the King himself is sole judge. And are we not 
told by Hallam (3 Hallam Constitutional History England, 7 ed., 
61, 63) that it is by no means evident that the decision was against 
law? In Bate's Case, The Case of Impositions (2 S. T. 371), an 
information was exhibited in the Exchequer against Bate, an East- 
ern merchant, for refusing to pay an impost of five shillings per 
hundred-weight on goods, ordered by letters patent from the King, 
in addition to a statutory poundage ; under this latter statute the 
defendant opposed the payment of the five shillings as illegally im- 
posed, yet the judgment was unanimous for the crown, the court 
holding that the King's absolute power is salus populi, and is not 
directed by the rules of the common law, but varies according to 
the wisdom of the King; all commerce and foreign affairs are in 
the absolute power of the King ; the seaports are the King's gates, 
which he may open or shut to whom he pleases, and he has therein 
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absolute power. And if he imposes a tax he may impose what he 
pleases. (See Coke's Opinion, 12 Rep. 33, and 2 Gardiner Hist. 
England, 1 to 12; 70, 71; 75-87; 236-248.) In John Hampden's 
case (Rex vs. Hampden, 3 S. T. 825), the King, having been ad- 
vised in 1636 by the twelve judges that when the good and safety 
of the whole kingdom was concerned, of which he was to be consid- 
ered the sole judge, he might enforce a general payment of ship 
money by writs through the kingdom. He proceeded to assess taxes, 
which were resisted by Hampden. The question came up as to the 
illegality of these assessments on this case in the Exchequer, and the 
legality of such taxes was sustained, the Chief Justice declaring that 
acts of Parliament to take away the royal power in the defense of his 
kingdom are void. "They are void acts of Parliament," said he, 
"to bind the King not to command the subjects, their persons and 
their goods, and to pay their money, too, for no acts of Parliament 
make any difference." 

It is not incorrect to say of the dispensing power of the King that 
it had been frequently exercised, though subject to protest in par- 
ticular cases ; that its legality was fully admitted by the law courts. 
Its use by James II for overthrowing the Constitution precipitated 
a new settlement of the kingdom and the formal abolition of a pre- 
rogative of which the people had become impatient. (See Thomas's 
Cases in Constitutional Law, 2d ed., 267.) 

In Campbell vs. Hall, decided in 1774 (Cowper 204), Lord Mans- 
field held that the royal act of legislation made by the Bang upon 
his prerogative in council for the Island of Grenada was void. 
Thus we find the courts annulling an act of legislation on the 
ground that it was limited by positive law. 

The Spirit of Legalism. — One of the most efficient influences 
which operated indirectly in securing the position to the judiciary 



Note. — See Coxe, Judicial Power, 190; 1 Thayer's Cases Constitu- 
tional Law, 40. 
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department which it now occupies in American constitutional law 
is found in the marked tendency of the English-speaking people to 
appeal to the courts for the determination of disputes in public as 
well as private differences. The independence of the judiciary in 
England would logically be a matter of great consequence, in view 
of such disputes; and, historically, we find this to have been the 
case. Professor Dicey (The Law of the Constitution, 216) goes 
to the length of saying that "upon the degree of authority and inde- 
pendence to be conceded to the bench depended the color and work- 
ing of our institutions." This is a corollary from the larger fact 
above stated. Looking historically at the seventeenth century ex- 
perience of Great Britain, we find that the political conflicts raged 
around the judges. And when it is said that the struggle turned 
upon even as technical an inquiry as what should be or might be 
the return to the writ of habeas corpus, it must be understood that 
behind this was a contest between political disputants for su- 
premacy; it was a struggle between the prerogative and claim of 
divine rights of the King on the one hand and the liberties of the 
people and the rights of Parliament on the other. And to Bacon 
and that class of the adherents to kingly power the judicial inde- 
pendence meant nothing but the weakness of the executive power. 
To Coke, with a larger reach of vision, for once, than his rival, it 
meant the predominance of legalism, from which the independence 
of the judiciary was inseparable. The parliamentary leaders saw 
in Coke's view greater safety for the people and greater power for 
its department, and championed the independence of the judiciary, 
which was worked out on a line involving results entirely different 
on the other side of the Atlantic from those realized in America. 
With the mother country it ended in parliamentary sovereignty. 
With us it ended in a judiciary with the power to say that both the 
executive and the legislative have exceeded the grant of sovereign 
power, which originally is in the people and speaks through the 
Constitution. Inevitably such a controversy> thus developing the 
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power of the judiciary, would lead to the formation of all disputes 
in legal terms. Inevitably and logically, such a method would de- 
velop, foster and encourage the spirit of legalism, and this means 
the law-abiding spirit, and the supremacy, ultimately, of the judi- 
ciary in all disputes. 

This characteristic of the great revolution covering the whole 
period between the accession of Charles I and that of William III 
has by no means escaped observation, but its significance, as bearing 
upon the peculiar doctrine of American constitutional law, now un- 
der consideration, has not received the proper recognition. 

Professor Amos, in his Science of Politics (International Scien- 
tific Series, pp. 44, 46; 275-276; 436); and others have noted this 
marked disposition of Englishmen to appeal to the law in their dis- 
putes. He insists that this straining after legal forms and legal jus- 
tification is conspicuous throughout the whole history, even of the 
commonwealth, and was congenial to the minds of all the principal 
actors." He calls attention to the fact that there were strong cir- 
cumstances which conduced to import to all of the acts and events 
of this era "a peculiar legal character." Among these be notes the 
influence of an expiring feudalism, which at the first had been based 
upon the strictly legal relationships implied in reciprocity of tenure 
and service; and the fact that the revolution began in Parliament, 
and not outside of it, involved a precise technical assignment of the 
matters of difference between the disputants, such as was embraced 
in the petition of right in the grand remonstrance, and finally in 
the declaration of rights. We find, too, in the resettlement upon 
the revolution of 1688, that the apologists of that event cast their 
arguments "rather in a pedantically legal than a liberally political 
mode;" even Burke's appeal from the new Whigs to the old was 
characteristically legal. 

Broadly speaking, all this signifies the legal instinct ; it signifies 
that there were a people here who had extorted from a reluctant 
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King the Magna Charta, and had it confirmed and reconfirmed — 
a people who were willing to fight for the petition of right, the prin- 
ciples of the writ of habeas corpus, and to precipitate a revolution, 
though disguised by a bill of rights, as seen in 1688. Truly has it 
been said that such documents draw their force, not from their 
often irrelevant verbiage, but from their stamping lasting forms 
into essential parts of the political consciousness of the whole 
people; thus through the process of time developing the law, the 
legal sentiment and the inexorable law-abiding spirit in these high 
matters. The common law, too, with its peculiar capacity for 
growth, its ability to meet and dispose of new questions under the 
thin disguise of following precedents, fostered this spirit. These 
traditions, growing into instincts, developing into usages under an 
unwritten law administered by the judges, placed the English judi- 
ciary in an attitude where it had to arbitrate between the King 
and Parliament, the King and the people, and, in a way, between 
the Parliament and the people. 

Experience under the Colonial Charters. — "The State Constitu- 
tions are the oldest things in the political history of the United 
States, for they are the continuance and representations of the 
royal colonial charters, whereby the earliest English settlements in 
America were created, and under which the earliest local govern- 
ments were established, subject to the authority of the English 
crown, and ultimately of the British Parliament." The strongest 
motive, behind the explorations, which discovered the continent of 
America, was of a mercantile character. The first settlements were 
secured and managed through trading companies or corporations. 
"These artificial persons," as Blackstone puts it, "are called bodies 
politic, bodies corporate, or corporations." (1 Blackstone's Comm. 
467.) Their distinguishing characteristics were perpetual succes- 
sion, the right to sue and be sued, grant or receive by the corporate 
name ; purchase lands and hold them for the benefit of themselves 
and their successors ; have a common seal, "and to make by-laws or 
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private statutes for the better government of the corporation, whioh 
are binding upon themselves, unless contrary to the laws of the 
land, and then they are void." (1 Bl. Comm. 475.) 

Of course, a by-law contrary to the charter is equally void as one 
that violates the common law. Thus we see in the charter, which 
signifies a fundamental written law, a democratic power of making 
laws for the government of the company. We find here a limitation, 
too, of a marked character on the lawmaking power of such a body, 
namely, such by-laws, or, as Blackstone calls them, statutes, must 
be within the scope of the powers granted by the charter and in ac- 
cordance with the common law. Starting with such commercial 
charters, gradually the colonies grew into States; but a century 
and a half of experience habituated the people to the idea of limita- 
tion upon the legislative power, and brought out conspicuously the 
power of courts to declare the limitations upon the lawmaking 
power, and the right to hold acts of legislative character null and 
void. These are facts of impressive consequence to the matter now 
in hand. 

We have here factors of a marked character in the growth of 
written constitutions and of that doctrine as to the power of courts 
whkh we deem so peculiar to American constitutional law. 

If you will consider the Virginia charters of 1606, 1609 and 1612 
(Preston's Documents, pp. 1 to 28), their corporate as well as mer- 
cantile character will be made manifest. In the end, we see they 
are simply modeled after the famous East India Company, char- 



Note. — "And this right of making by-laws for their own govern- 
ment, not contrary to the law of the land, was allowed by the law 
of the Twelve Tables of Eome; but no trading company is with 
us allowed to make by-laws which may affect the King's preroga- 
tive of the common profit of the people, under the penalty of 
forty pounds, unless they be approved by the chancellor, treasurer 
and chief judges or the judge of assize in the circuits; and even 
though they be so approved, still, if contrary to law, they are 
void." (1B1. Comm. 476.) . 
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tered by Queen Elizabeth in 1599. In the first charter, true to his 
royal prerogative, King James gave to the council the power to 
govern and order all matters and causes according to laws and ordi- 
nances given and signed by the Bang ; but in the subsequent char- 
ters above referred to this limitation was removed. We find in the 
charter of 1609 the apt words framing a corporation with perpetual 
succession and a common seal, an ascertained name, with the right 
specified to take and hold lands, plead, and such like; and the power 
in the council to pass orders, ordinances, directions, instructions 
and constitutions, "so always as the said statutes, ordinances and 
proceedings, as near as conveniently may be, be agreeable to the 
statutes, government and policy of this, our realm of England." 

As proof of the intimate relationship between these charters and 
the State Constitutions, we find that in 1776, when the thirteen 
colonies threw off their allegiance to the King and declared them- 
selves independent .States, while some of the new States remodeled 
their charters, yet in two the old charters were continued, simply 
transferring by amendatory provisions the sovereignty from the 
King to the people of the colony. 

We have in these charters the frame of a government established 
by paramount authority, with a subordinate lawmaking body, hav- 
ing authority to act within the scope of limited granted powers. At 
that time, and evef since in the history of English colonial govern- 
ment, there existed the right of appeal to the Bang in council from 
a colonial court, and the power of the former to say whether or not 
these by-laws or statutes of the local colony were void as transgress- 
ing the higher law. Thus the power of courts to enforce limitations 
upon legislation was clearly recognized in the colonies. 

We will take one case as an illustration : The case of Winthrop 
vs. Lechmere, decided by the King's Council at the Court at St. 
James, on the 15th day of February, 1727 (8), on appeal from the 
Superior Court of the Colony of Connecticut. The petition of Win- 
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throp, the appellant, was referred to the Lords of the Committee 
for Hearing Appeals from the Plantations; on their report, an 
order or decree was entered formally reversing the several decisions 
made below by the Connecticut courts. The facts were: General 
Waite Winthrop, of Boston, died intestate, owning valuable real 
estate in Connectcut, and leaving surviving him two children, 
the appellant, his eldest child and only son, and a daughter, Mrs. 
Lechmere. Prior to General Winthrop's death, the Assembly of the 
Colony of Connecticut had passed a statute declaring that when an 
ancestor died intestate all of his property, both real and personal, 
should be invoiced by his administrator, and, after the payment of 
debts and the allowance to the widow of her interest, the remainder 
of such property should be equally distributed among what we now 
call his heirs-at-law, except that the eldest son should be« entitled to 
two portions. The Connecticut court held this act valid, and in 
several cases adjudged that the son who had qualified as adminis- 
trator must inventory the whole estate of his father, and that the 
sister was entitled to one-third of the esate. On appeal to the King 
in council by the son, it was contended that the acts of the Assem- 
bly were "null and void," and that the decisions of the court of 
Connecticut "should be reversed and set aside," because the acts for 
the settlement of intestate estates were "contrary to the laws of 
England in regard it makes lands of inheritance distributable as 
personal estate, and is not warranted by the charter of that colony." 
This contention was sustained; the decrees of the colonial court 
were reversed and the legislative acts declared null and void as re- 
pugnant to the laws of England and the charter of the colony. It 
has been suggested that the prerogative jurisdiction of the King 
in council over the British colony embraced legislative, executive 
and judicial powers. Let it be conceded. Yet the case of Winthrop 
vs. Lechmere comes clearly, as it seems to me, under the judicial 
power. We have here an appeal by formal petition ; an appeal from 
a court ; on appeal the proceedings were formally judicial. "Their 
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Lordships," to use the language of the decree, "having heard all 
parties concerned, by their counsel learned in the law on the said 
petition and appeal ;" and the conclusion is framed after the man- 
ner of a judgment or decree, reversing the decisions of the Connecti- 
cut court. Furthermore, this appeal was from a colony whose char- 
ter did not specifically provide, as did many of the charters, that 
the acts of the local assemblies should be transmitted to the King 
for approval or disapproval. 

There are other cases of this character referred to, though it 
seems there were not many of such appeals. The reason, probably, 
for this was that there was a great expense attached to such appeals 
and the limitation on the amount involved. However, it seems 
to have been universally accepted that there was this limitation on 
the local colonial legislatures, and that there did exist this right to 
adjudge any judicial proceedings or any acts of such assemblies 
void if they transcended their chartered powers or contravened the 
laws of England. 

The Early State Constitutions. — The thirteen State Constitu- 
tions which were framed prior to 1787 were the immediate out- 
growth of the colonial charters ; and it is not too much to say that 
these Constitutions were the basis and model for the great Federal 
Constitution. The quarter of a century immediately prior to the 
date of the Federal Convention was the era of profound constitu- 
tional study, as well as the era in which the art of constitution- 
making received the largest consideration. The men who framed 
these State Constitutions framed the Federal law. The decade of 
practical experience under the local organic laws helped to formu- 
late definitely their legal signification and revealed their merits 
as well as their demerits. 

In following the colonial charters in their transmutation into 
State Constitutions, we note one step of vital significance in the 
consideration of the relation of the judiciary to the Constitution. 
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Originally, it may be said in general terms, the seat of sovereignty 
was in the King, and there it remained largely, so far as the colonies 
were concerned, until the Declaration of Independence. Across 
the water in the mother country, after prolonged contest, came the 
fact that sovereignty was in Parliament ; the next step came on this 
side of the Atlantic, when independence was proclaimed — then the 
seat of sovereignty shifted to the people. This was the corner- 
stone of every State Constitution, doctrinally speaking; even the 
two States of Connecticut and Ehode Island, which did not frame 
written Constitutions prior to 1787, but continued their colonial 
charters of 1662 and 1663, supplemented their charters by formal 
declarations, substituting the sovereignty of the people for that of 
the King and Parliament. 

If the doctrine of Winthrop vs. Lechmere be correct in declaring 
that, with sovereignty over the colonies in the King, an act of a 
colonial assembly in conflict with the written charter of such colony 
granted by the sovereign King as a supreme law, was void, and the 
King's court must say that the act is void — why did it not follow, 
historically and even logically, that upon the shifting of sovereignty 
from the King across the water to the people of the State, and a 
delegation by them under a written constitution of legislative power 
to a general assembly, the people's courts should in like manner 
exercise the same judicial power and declare an act of the general 
assembly void when at variance with the State Constitution? We 
find the fact to be in accordance with this reasoning. After a cen- 
tury's experience with such a judicial function under the charter, 
acquiescence was comparatively easy in the right of a State judi- 
ciary to exercise the same power. And I ask your attention for a 
while to a consideration of the judicial history of this matter under 
these earlier State Constitutions. 

The case of Josiah Phillips may have been the first in our judicial 
history, after the Declaration of Independence, in which a State 
court held a legislative enactment void. I speak thus guardedly be- 
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cause not much is definitely known of this decision. The case origi- 
nated in Virginia, and was decided probably in the fall of 1778, 
nearly nine years before the Federal Convention met at Philadel- 
phia. Judge Tucker, in an appendix to the first volume of his edi- 
tion of Blackstone's Commentaries (I Tucker's Blackstone, p. 293), 
published in 1803, in speaking of the prohibition in the Federal 
Constitution against bills of attainder, and incidentally of the 
distribution of the powers of government, remarks that : "In May, 
1778, an act passed in Virginia, to attaint one Josiah Phillips, un- 
less he should surrender himself to justice within a limited time- 
He was takep, after the time had expired, and was brought before 
the general court to receive sentence of execution pursuant to the 
directions of the act. But the court refused to pass the sentence, and 
he was put upon his trial, according to the ordinary course of law. 
* * * This is a decisive proof of the importance of the separa- 
tion of the powers of government, and of the independence of the 
judiciary. A dependent judiciary might have executed the law, 
whilst they execrated the principles upon which it was founded." 

Note.— The Virginia Bill of Rights of 1776 declared: "That the 
legislative and executive power of the State should be separate 
and distinct from the judiciary." Also provided for jury trials 
in all capital or criminal prosecution. (2 Poor's Charters, 1909, 
Sections 5, 8 and 11.) 

Judge Tucker does not give the date of this decision, but Mr. 
Meigs, in an article in the 19 Am. Law Review, 178, says this act 
of attainder was passed in May, 1778, and "in the following au- 
tumn" Phillips was arrested and brought into court. The same 
writer observes of this case that : "Unfortunately, it seems now 
impossible to ascertain whether this was the voluntary action of 
the Attorney General, as stated by Girordin (4 Burk 305, 306), 
or whether this court declined to recognize the act and directed . 
the prisoner to be tried, as intimated by Professor Tucker. If 
the latter, the case is undoubtedly the first of the kind in the 
country." But would, or could, the judges of the court, under 
their oaths, have permitted the prosecutor to waive an act of the 
Legislature specifically applicable to the case, had they believed 
it to be valid ? 
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Probably the second case originated in New Jersey, in 1780. It is 
known as the case of Holmes vs. Walton. I say "probably/' because 
there is a conflict of opinion as to the date. This case is said to have 
decided that an act of the local Legislature authorizing a trial of 
certain cases by a jury of six was unconstitutional. 

The next case in point of time is notable. It is that of The Com- 
monwealth of Virginia vs. Caton (4 Cawl 5), decided by the Court 
of Appeals of Virginia, in 1782. The court was presided over by 
men of marked ability, some of whom were well known in the his- 
tory of the Revolution. Among such were George Wythe, Edmund 
Pendleton, John Blair and James Mercer. Wythe, with Pendleton, 
Henry, Mason and the Lees, earnestly espoused the cause of liberty 
in the colony, and Wythe was one of the leaders in Virginia during 
the struggle for Independence. He was Speaker of the House of 
Burgesses, a member of the Continental Congress of 1775, a signer 
of the Declaration of Independence, and a member of the Conven- 
tion of Virginia which ratified the Constitution of the United 
States. Jefferson was an earnest admirer of Wythe, studied law 
under his instruction, and the two remained warm personal friends. 
Pendleton was also a member of the Continental Congress, and pre- 
sided over the Convention of the State which approved of the Fed- 
eral Constitution. The members of this court stood in the front 
rank as lawyers, and some were esteemed statesmen. Such was the 
character of the court that decided the case of Commonwealth vs. 
Caton. The facts in this case were as follows : John Caton, Joshua 
Hopkins and John Lamb were condemned for treason by the general 
court under the terms of an act concerning that offense passed in 



Note. — Mr. Meigs, in 19 American Law Review, p. 180, says that : 
"It is not at all clear when the case was decided, except that it 
was between 1779 and 1780; and Mr. Coxe (Essay on the Judi- 
cial Power, p. 222), says it was in 1786 or 1787; but Professor 
Stubbs, of Rutger's College, says that it was in 1780. (See 2 
Am. Hist. Assn. Papers, 1886, p. 45.) 
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1776. This act took away from the executive and council the power 
of granting pardon in such cases, and provided that the executive 
might "suspend the execution (of a sentence) until a meeting of 
the General Asseinbly, who shall determine whether such person or 
persons are proper objects of mercy or not, and order accordingly." 
The Constitution of Virginia of 1776 provided that the Governor, 
with the advice of the council of State, should have the power of 
granting reprieves or pardons "except where the prosecution shall 
have been carried on by the House of Delegates, or the law shall 
otherwise particularly permit, in which case no reprieve or pardon 
shall be granted but by resolve of the House of Delegates." Upon 
the conviction of the parties involved in this case, the House of Del- 
egates, by resolution, on the 18th day of June, 1782, granted them a 
pardon and sent it to the Senate for concurrence, which was re- 
fused. The parties adjudged guilty insisted that the pardon from 
the House of Delegates alone, under these circumstances, relieved 
them of all guilt. On the other hand, it was contended for the Com- 
monwealth that the pardon was void, as the Senate had not con- 
curred. Two questions were presented to the court. First, whether 
the act of 1776, defining treason, under which the prisoners had 
been convicted, was in conflict with the Virginia Constitution; and 
second, whether, under the Constitution of the State, the pardon 
voted by the House of Delegates alone was valid. Wythe delivered 
the opinion of the court, which was concurred in by the rest of the 
judges except Pendleton, and the latter concurred in the results. 
Wythe appreciated fully the character of the questions and the im- 
portance of the case. He understood that he was considering the 
powers which the different branches of government may exercise. 
Under such impressions, said he, "I approach the question which 
has been submitted to us; and, although it was said the other day by 
one of the judges that, imitating that great and good man, Lord 
Hale, who would sooner quit the bench than determine it, I feel no 
alarm, but will meet the crisis as I ought; and, in the language of my 
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oath of office, will decide it according to the best of my skill and 
judgment." Proceeding, he declared : "I have heard of an English 
chancellor who said, and it was nobly said, that it was his duty to 
protect the rights of a subject against the encroachments of the 
crown, and that he would do it at every hazard ; but if it was his 
duty to protect a solitary individual against the rapacity of the 
sovereign, surely it is equally mine to protect one branch of the Leg- 
islature, and consequently the whole community, against the usur- 
pation of the other; and whenever the proper occasion occurs, I 
shall feel the duty, and fearlessly perform it. Whenever traitors 
shall be fairly convicted by the verdict of their peers before a compe- 
tent tribunal, if one branch of the Legislature, without the concur- 
rence of the other, shall attempt to rescue the offenders from the 
sentence of the law, I shall not hesitate, sitting in this place, to say 
to the General Court : Fiat justitia mat coelum; and to the usurp- 
ing branch of the Legislature — you attempt worse than a vain 
thing, for, although you cannot succeed, you set an example which 
may convulse society to its center. Nay, more — if the whole Legis- 
lature, an event to be deprecated, should attempt to overleap the 
bounds prescribed to them by the people, I, in administering public 
justice of the country, will meet the united powers, at my seat in 
this tribunal, and, pointing to the Constitution, will say to them, 
here is the limit of your authority, and hither shall you go, but no 
farther." Wythe then quotes the Constitution as to the power of 
the Legislature. He then says the question in the case is as follows : 
"Three men convicted of treason against the State, and condemned 
by the General Court, have pleaded a pardon by the House of 
Delegates, upon which the House insists, although the Senate re- 
fuses to concur, and the opinion of the court is asked whether the 
General Court should award execution of the judgment contrary to 
the allegation of the prisoners that the House of Delegates alone 
have the power to pardon them," under the Constitution. The con- 
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elusion reached was that the pardon was void, and, as to the other 
question, it was held that the act of 1776 was constitutional. The 
other judges, except Pendleton, concurred with Wythe, and were 
"of the opinion that the court had power to declare any resolution 
or act of the Legislature, or of either branch of it, to be unconstitu- 
tional and void." It is sometimes said that this case does not fur- 
nish an instance of an adjudication by the court of the unconstitu- 
tionality of an act of the Legislature. If by this is meant that an 
act of the Legislature requires the assent of both houses, the state-, 
ment is true ; but, undoubtedly, the court had before it and did pass 
upon the constitutionality of the action of the House of Delegates 
in granting a pardon. Certainly, in this case one branch of the Leg- 
islature did act in granting a pardon, and the persons sought to be 
benefited pleading this pardon as valid under the Constitution ; aud 
the court held that the pardon was void. The court went one step 
further, and clearly announced that if the whole Legislature were 
to pass an act that violated the Constitution of a State, the court 
would declare it unconstitutional. 



Note. — Pendleton, by some sort of process of reasoning, reached 
the conclusion that the pardon was invalid, but he failed to see 
that any constitutional question was involved. He had grave 
doubts, too, as to the power of the court to declare an act uncon- 
stitutional. He said : "But how far this court, in whom the 
judiciary powers may in some sort be said to be centered, shall 
have power to declare the nullity of a law passed in its forms by 
the legislative powers without exercising the power of that 
branch, contrary to the plain terms of that Constitution, is, in- 
deed, a deep, important and, I will add, tremendous question, the 
decision of which might involve consequences to which gentlemen 
may not have extended their ideas. I am happy in being of 
opinion there is no occasion to consider it on this occasion." 

Following the chronological order, we next come to the case of 

Trevett vs. Weeden, decided by the Supreme Court of Judicature of 

Rhode Island on the 25th and 26th days of September, 1786. 

Note. This case is probably better known than any up to that date. 
It is given by Cooley as the first authoritative case on the subject 
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It was a paper money case, and accompanied by the usual arbi- 
trary and abortive efforts involved in the issuance of fiat money. 
The General Assembly of Ehode Island, by an act at the May ses- 
sion, 1786, provided for the issuance of such money. At the June 
session of the same year, it was enacted that whoever should refuse 
to receive such money in exchange for goods, or on sale, at the value 
of the face of the bills, or who should make two prices for such 
goods, one in bills and the other in coin, should be guilty of a crimi- 
nal offense. A supplemental act was passed, August, 1786, which 
authorized the courts on the trial of cases originating under a viola- 
tion of the statute to proceed "without any jury by a majority of 
the judges present, according to the laws Of the land." Trevett 
undertook to pay Weeden, a butcher, his meat bill in paper money ; 
the latter refused to take it, and thereupon Trevett instituted an 
action against his butcher, under the statute. General Varnum, 
who was senior counsel for the defendant, took the ground, among 
others, that the right of trial by jury was a constitutional right 
under the Constitution of Ehode Island ; that the Legislature could 
pass no law violating the Constitution, and that, therefore, the act 
depriving the defendant of trial by jury was unconstitutional and so 
void ; "that this court has power to judge and determine what acts 
of the General Assembly and agreeable to the Constitution." The 
court upheld the contention of Varnum and held the act void. Var- 
num's argument took a wide scope. He relied in part upon the 
common law doctrine laid down in Day vs. Savadge (Hobart, 87), 
in Dr. Bonham's Case, and Bacon's Abridgement, according to 
which the common law controlled the legislative acts which were 



under consideration. Cooley on Constitutional Limitations, 3 
ed., p. 26, note. The argument of General James N. Varnum 
was published in pamphlet form the next year, and the excite- 
ment aroused by the case gave it newspaper notoriety. See 1 Mc- 
Master's History, 337, 339; Coxe on the Judicial Power and 
Constitutional Legislation, 234. 
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"repugnant or impossible to be performed," and were contrary 
to reason. He insisted also that "the true distinction lies in this, 
that the legislative have the uncontrollable power of making laws 
not repugnant to the Constitution. The judiciary have the sole 
power of judging those laws and are bound to execute them, but 
cannot admit any act of the Legislature as law which is against the 
Constitution/' He quoted from Vattel to the effect that : "In 
short, these legislators derived their power from the Constitution; 
how, then, can they change it without destroying the foundation 
of their authority ?" Varnum contended explicitly and aggressively 
that the question was a judicial question. As reported in the news- 
papers, the decision of the court was as follows: "The court 
adjourned to next morning, upon opening of which Judge Howell, 
in a firm, sensible and judicious speech, assigned the reasons which 
induced him to be of the opinion that the information was not 
cognizable by the court — declared himself independent as a judge — 
the penal law to be repugnant and unconstitutional — and, there- 
fore, gave it as his opinion that the court could not take cogni- 
zance of the information. Judge Devol was of the same opinion. 
Judge Tillinghast took notice of the striking repugnancy of the 
expressions of the act, 'without trial by jury according to the laws 
of the land' — and on that ground gave his judgment the same 
way. Judge Hazard voted against taking cognizance. The Chief 
Justice delivered the judgment of the court without giving his 
opinion." Great excitement prevailed upon this occasion, and the 
judges were summoned before the Legislature to give an account 
for their reasons for adjudging an act of the Legislature to be un- 
constitutional and so void. An impeachment was threatened, but 
nothing was done, the judges holding until the expiration of their 
term. 

We come now to the case of Bayard vs. Singleton (Martin's Rep. 
N. C. 487), decided by the Superior Court of North Carolina in 
the latter part of May, 1787. The question, concisely stated, was 
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whether an act of the Legislature could take away the right of trial 
by jury, when such right was guaranteed by the State Constitution. 
The action was in ejectment ; the defendant claimed title from the 
State through the commissioner of confiscated estates; the plain- 
tiffs claimed title under a deed by mesne conveyances from one who 
had been a colonist of North Carolina, but during the Kevolution 
refused to become a citizen of the State; he had left the country 
and died a British subject. His lands had been confiscated under 
an act of the State, and this act and supplemental acts provided 
that, in cases of this character, when the defendant made an affida- 
vit that he held the property sued for under a sale from the commis- 
sioner of forfeited estates, the court must, on motion based upon 
such affidavit, dismiss the action. In this case such an affidavit 
was filed and such motion was made. The court unanimously over- 
ruled the motion, resting their decision on the unconstitutionality 
of the act. Iredell, afterwards a Judge of the Supreme Court of 
the United States, and Davie, who, at the date of the decision, was 
attending as a delegate the Federal Convention then framing the 
Constitution at Philadelphia, were of counsel for the plaintiffs in 
this case, and argued the unconstitutionality of the law. The deci- 
sion of the court, fortunately, was reported. The judges said 
"that the obligation of their oaths and the duty of their office re- 
quired them, in that situation, to give their opinion on that impor- 
tant and momentous subject, and that, notwithstanding the great 
reluctance they might feel against involving themselves in a dispute 
with the Legislature of the State, yet no object of concern or re- 
spect could come in competition or authorize them to dispense with 
the duty they owed the public, in consequence of the trust they were 
invested with under the solemnity of their oaths; that by the Con- 
stitution every citizen had undoubtedly a right to a decision of his 
property by a trial by jury. For that if the Legislature could take 
away this right, and require him to stand condemned in his prop- 
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erty without a trial, it might with as much authority require his 
life to be taken away without a trial by jury, and that he should 
stand condemned to die without the formality of any 'trial at all; 
that if the members of the General Assembly could do this, they 
might with equal authority not only render themselves the legisla- 
tors of the State for life, without any further election by the peo- 
ple, but from thence transmit the dignity and authority of legisla- 
tion down to their heirs male forever. But that it was clear that 
no act they could pass could by any means repeal or alter the Con- 
stitution, because, if they could do this, they would at the same in- 
stant of time destroy their own existence as a Legislature and dis- 
solve the government thereby established. Consequently the Con- 
stitution (which the judicial power was bound to take notice of as 
much as any other law whatever), standing in full force as the fun- 
damental law of the land, notwithstanding the act on which the 
present motion was grounded, the same act must, of course, in that 
instance, stand as abrogated and without effect" Fortunately, we 
have also Iredell's arguments. His views have been expressed in a 
public letter covering the question, printed at Newbern, "S. C, on 
Aug. 17, 1786. (See McKae's Life of Iredell, Vol. 2, pp. 145-149.) 
Iredell also, in a letter addressed to Spaight, under date of Aug. 
26, 1787, justified the decision. Spaight, who was attending the 
Philadelphia Convention, heard of the decision, and wrote to Ire- 
dell, and, in response to this letter we have IredelFs argument 
supplementing his previous views in the public letter. The full- 
est argument of the question probably, at this era, is found in Ire- 
dell's letters. Iredell, in his first published letter, points out that 
the colonists had denied the supremacy of the legislative power 
claimed by England, and that there must be and was a check on 
this power, and the Assembly have no right to obedience on other 
terms. Said he: "We were not ignorant of the theory of the 
necessity of the Legislature being absolute in all cases, because it 
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was the great ground of the British pretensions. * * * When 
we were at liberty to form a government as we thought best, with- 
out regard to that or any theoretical principle we did not approve 
of, we decisively gave out sentiments against it, being willing to run 
all the risks of a government to be conducted on the principles then 
laid as the basis of it. * * * I have, therefore, no doubt but 
that the power of the Assembly is limited and defined by the Con- 
stitution. It is a creature of the Constitution. The people have 
chosen to be governed under such and such principles. They have 
not chosen to be governed or promised to submit upon any other; 
and the Assembly have no more right to obedience on other terms 
than any different power on earth has a right to govern us ; for we 
have as much agreed to be governed by the Turkish divan as by our 
own General Assembly, otherwise than on the express terms pre- 
scribed." He states^the arguments on the other side, and winds 
up by saying that it is the duty of the judicial power, "in all cases, 
to decide according to the laws of the State. It will not be denied, 
I suppose, that the Constitution is a law of the State; * * * 
that it is the fundamental law, and unalterable by the Legislature, 
which derives all its power from it. * * * The judges, there- 
fore, must take care, at their peril, that every act of Assembly they 
presume to enforce is warranted by the Constitution, since if it is 
not they act without lawful authority. This is not a usurped or a 
discretionary power, but one inevitably resulting from the consti- 
tution of their office, they being judges for the benefit of the whole 
people, not mere servants of the Assembly. * * * If the power 
of judging rests with the courts, their decision is final as to the sub- 
ject matter." In this case, too, Iredell insists incidentally that an 
act of Parliament "inconsistent with natural justice is void." He 
also speaks of the CQnstitution as "an original contract between the 
people and their future government, such, perhaps, as there has been 
no instance of in the world but in America." Iredell laid stress on 
the fact that the Constitution was a written Constitution and on 
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the oaths of the judges, and says that most of the lawyers of North 
Carolina agreed with the court and with his contention. 

Much consideration is usually given to the case of Rutgers vs. 
Waddington, decided in the Mayor's Court of New York city on 
the 17th day of August, 1784. Alexander Hamilton was of counsel 
in this case. A critical examination of the decision will indicate 
that it is hardly a precedent in favor of this power: The prin- 
cipal point involved was whether or not a statute of the State of 
New York was at variance with the then recent 'treaty 'between 
Great Britain and the United States. The court said: "The 
supremacy of the Legislature need not be called in question; if 
they think fit positively to enact a law, there is n6 power which 
can control them. When the main object of such a law is clearly 
expressed and the intention is manifest, the judges are not at lib- 
erty, although it appears to them to be unreasonable, to reject it; 
for this were to'set the judicial above the legislative, which would 
be subversive of all government. But when a law is expressed in 
general words, and some collateral matter which happens to rise 
from those general words is unreasonable, there the judges are in 
decency to conclude that the consequences were not foreseen by the 
Legislature, and, therefore, they are at liberty to expound the stat- 
ute by equity, and only quoad hoc to disregard it. When the judi- 
ciary makes these distinctions, they do not control the Legislature ; 
they endeavor to give their intention its proper effect.", (Quoting 
Blackstone's Commentaries, Vol.. 1, p. 91.") Applying this doc- 
trine, the court held that it was in a position to conclude that the 
question whether the statute of the State which authorized an action 
apparently at variance with the terms of the treaty was repealed 
by the treaty enacted subsequently was foreign to the circumstances 
of the case. An eminent authority on this subject (Brinton Coxe, 
Essay on Judicial Power, p. 233) reaches the conclusion that "on 
the whole matter of the case of Rutgers vs. Waddington it is, there- 
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fore, correct to say that, according to the law of the opinion, no 
court could decide a questioned statute unconstitutional and hold it 
therefore void." 

The language of these State Constitutions did not in terms con- 
fer any such power upon the State courts. A written Constitution, 
emanating from the sovereign power, dividing the delegated powers 
of government into three departments, raising the judiciary to a 
co-ordinate position with the Legislature and the executive, with 
the judicial oath, these supplemented by the force of antecedent 
events, led the courts into this practice. 

Articles of Confederation. — What shall be said of the judicial ex- 
perience of the Nation under the Articles of Confederation ? Can 
it be said that the Court of Appeals, in cases of capture, organized 
under the confederation, was a predecessor, or one of the origins of 
the Supreme Court of the United States? These articles were 
agreed to by Congress on the 15th day of November, 1777. They 
were immediately submitted to the Legislatures of the various 
States. On the 9th of July, 1778, the ratified articles, signed by 
New Hampshire, Massachusetts Bay, Ehode Island, Providence 
Plantations, Connecticut, New York, Pennsylvania, Virginia and 
South Carolina, were laid before Congress. The other States fol- 
lowed, Maryland being the last to sign, on March 1, 1781. The 
ninth article provided that the United States, in Congress, shall 
have the exclusive right and power of appointing courts for the 
trial of piracies and f eldhies committed on the high seas, establish- 
ing courts for receiving and determining final appeals in all cases 
of capture ; and that the United States shall also be the last resort 
on appeal in all disputes and differences between two or more States 
concerning boundary, jurisdiction or any other case whatever; and 
of controversies concerning the private right of soil claimed under 
different grants of two or more States. 

Long before the Articles of Confederation became operative, the 
Congress, pursuant to the suggestion of Washington, had provided 
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for the disposition of prize cases. The act provided for appellate 
jurisdiction from State courts ; this body, on appeal, first heard such 
cases by special committee; later a standing committee, and later 
a Court of Appeals in Prize Cases was provided for in the spring 
of 1780, which, in a way, continued until 1786. But the weak 
point of this system was that it depended upon State officers to en- 
force the judgments of the appellate tribunal. It seems that sixty- 
four cases were submitted to the committees of Congress ; forty-nine 
were decided by them; eleven went over to the Court of Appeals, 
and four remained unaccounted for. Fifty-six cases in all, includ- 
ing the eleven above mentioned, were submitted to the Court of Ap- 
peals and were all disposed of. 

Obviously, these judicial organs of the old Congress worked 
through an interval of time and upon subject matters of such grav- 
ity as to familiarize the people with a conception of a federal judi- 
ciary. But, as above indicated, they were in a sense inconsequen- 
tial because of their inefficiency. In truth, the Articles of Confed- 
eration were entirely without any provision for enforcing the enact- 
ments of Congress, except by force of arms, if, upon requisition, the 
State Legislatures declined to act. In short, it was a mere federal 
compact of States acting as if they were independent of each other, 
formed principally for mutual defense against a common enemy, 
holding together only so long as union was coerced by a common 
danger. One of the conspicuous defects of these articles was the 
union of powers — legislative, executive and judicial — in one body; 
another was that it made no provision for a sanction to its laws op- 
erative directly upon individuals through the judicial power. Or, 
as Chancellor Kent puts it, there was no provision in the Articles 
of Confederation enabling Congress to add a sanction to its laws. 



Note. — See J. C. Bancroft Davis, Appendix to Vol. 131, TJ. S. Su- 
preme Court Bep., p. 1 ; also Essays in Constitutional History of 
the United States, edited by Jameson, p. 3, for full treatment of 
these courts. 



Digitized by VjOOQIC 



58 



STATE BAR ASSOCIATION OF INDIANA. 



It legislated not for private individuals, but for communities in 
their political capacity; the only coercion for disobedience was 
physical force, instead of the pacific arm of the civil magistrate; 
when the war ended it was found that each State yielded to the sup- 
posed voice of immediate interest or convenience and withdrew its 
support practically from the government. Chaos was the result; 
anarchy was threatened. There is a point of view, however, which 
places these articles where they signify much concerning the na- 
tional judicial power. Failures are as instructive as success; the 
Articles of Confederation, by actual experiment, were demonstrated 
to be a failure.. A critical defect, conspicuous to all, was the want 
of a federal judiciary, acting directly with coercive power upon in- 
dividuals, with a jurisdiction coextensive with the legislative power. 
This is plain. * For when the Convention met to frame a Constitu- 
tion, in the first plan or scheme offered, on the 29th of May, 1787, 
opening up the business, we find it declared that "to prevent the 
fulfillment of the prophecy of the downfall of the United States it 
is our duty to inquire into the defects of the Confederation, and 
the requisite prc^erties of the government now to be framed, the 
dangers of the situation and its remedies." The ninth resolution 
declared "that a-national judiciary be established/' to consist of one 
or more supreme, and of inferior tribunals, to be chosen by the Na- 
tional Legislature; the judges to hold their offices during good be- 
havior, with jurisdiction to hear and determine all piracies and fel- 
onies on the high seas ; captures from an enemy ; cases in which for- 
eigners and citizens, a citizen of one State and a citizen of another 
State, may be interested ; cases which respect the collection of the 
national revenue; impeachment of national officers; and questions 
which may involve the national peace and harmony." And 
throughout the brilliant articles contained in the papers called the 
Federalist we find that the failures and defects of the Articles of 
Confederation were used as a warning guide in the development and 
framing of the new Constitution. 
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The Division of Powers. — Another doctrine, which, though theo- 
retically as old as Aristotle's Treatise on Politics, yet had never 
received adequate recognition before, is found most satisfactorily 
recognized in the Federal Constitution. I refer to the division of 
the powers of government into legislative, executive and judicial. 
Under a supreme written Constitution properly distributing these 
powers, so that the departments in which they are vested, in the 
exercise of their functions, are co-ordinate, and in a sense equal 
and independent, with jurisdiction in the courts coextensive with 
the laws of the Nation, it is within the power and becomes the duty 
of the judiciary department, in cases brought before it for ad judi- 
cation, to apply and interpret the laws, and, in so doing, to recognize 
the Constitution as supreme. And it is difficult to conceive of the 
adequate exercise of this judicial power without such distribution of 
these powers; and it is equally difficult to deny judicial competency, 
under such a Constitution as that of the United States, to pass 
upon the constitutionality of legislative acts. 

The history of this doctrine is one of much interest. Of this a 
few words only can now be said. Prom the days of the Greeks 
down to the publication of Blackstone's Commentaries, we find 
mention of it by writers on law and politics; but it was left to 
Montesquieu in his "Spirit of Laws," published in 1748, to elabo- 
rate and emphasize its significance. His thorough understanding of 
the English Constitution, and his luminous exposition of its defects, 
and advantages, made his treatise a handbook for the f ramers of 
constitutions and the statesmen of America. 

The complete force and effect of this distribution of powers, and 
the functions of the judiciary, was not at once fully recognized in 
the workings of the first State Constitutions; nor even by some 
under the Federal Constitution. The explanation of this is not diffi- 
cult. Under the colonial governments, while there existed the three 
departments, yet the distribution of power between them, both as to 
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mode and extent, was such that it could not be said that thesedepart- 
ments were equal and co-ordinate. The dominating power was 
placed in the executive department, as in England it was in the leg- 
islative department. This was true of all of the three forms of gov- 
ernment which prevailed. Each colony had a judiciary, but in the 
main, the judicial officers were appointed by the executive, either 
the Governor or the King. As already noted, there was a revision- 
ary power over all legislation and the judgments of the courts on 
appeal to the King in council ; in addition to this, the King had a 
direct veto on legislative acts. This made the executive power over- 
whelming. Most of the Constitutions attempted during the revolu- 
tionary era by the new States recognized the necessity of sepa- 
rating the departments of government; some of these were as 
clear in their enunciation of the doctrine as language could permit ; 
but practically neither the executive nor the judiciary received that 
recognition and support demanded by the theory. The recent ex- 
perience of arbitrary power, as exercised by the executive and the 
King's courts, under the charters, made the people suspicious of 
their own governors and judges. Owing to the fact that the ex- 
ecutive and the judicial departments, under the charters, did not 
derive their authority from the people locally, but were regulated by 
foreign considerations and purposes, we need not be surprised that 
they were the objects of aversion and distrust; and the influences 
which set in before the Declaration of Independence had tended 
to weaken their authority and energy; the local assemblies had been 
chosen under the charters by the people ; every power which could 
be placed in them, therefore, under the State Constitutions, was 
deemed safely placed. The Constitutions were concise and con- 
tained but few limitations or checks on this department. Although 
after the ^Revolution the executive and the judicial, as well as the 
legislative, authority was now of the people and for the people, yet, 
as has been observed, the people behaved toward these as if they were 
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stepmothers; "the Legislature was still discriminated by excessive 
partiality, and into its lap every good and precious gift was pro- 
fusely thrown/' Speaking some few years after the organization 
of the Federal government under the Constitution, Mr. Justice Wil- 
son declared that "even at this time people can scarcely divest them- 
selves of those opposite prepossessions ; they still hold, when perhaps 
they perceive it not, the language which expresses them. In ob- 
servations on this subject we hear the Legislature mentioned as the 
people's representative. The distinction intimated by concealed 
implication, though probably not avowed upon reflection, is that the 
executive and judicial powers are not connected with the people by 
a relation so strong or near or dear." 

The Convention. — Such were some of the important antecedents 
of the judicial power of the Federal government. The framers 
were familiar with these. They stood at the converging point of 
such historic influences. There are political epochs in the history 
of nations when concurring forces meet in a climax, often resulting 
in a chaos of fermentation. Such epochs demand, and, luckily, 
sometimes produce, men of genius, whose clear vision of the past 
and sound interpretation of the present lift them to the altitude 
of great lawmakers ; nay, more ; these, peering into the future, rise 
to the dignity of prophets as well. It is not surprising, therefore, 
that on the subject of the power of the judiciary, the position of the 
executive and the scope of the legislative functions, the Constitu- 
tion of the United States spoke out in clearer, more accurate and 
commanding tones than any other Constitution prior to that date. 
In the Convention it was avowed that this function should be 
allotted to the judiciary department. In the debates in that mem- 
orable body the fact was referred to that under less specific Con- 
stitutions, such as existed in the States, the judiciary had al- 
ready been exercising such a power; and this was commended, as 
acquiesced in by the people. It was insisted that some department 
had to be intrusted with such an exalted function ; their experience 
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had taught them that they could not trust the legislative depart- 
ment ; the logic of events, their antecedent experience and the fed- 
eral character of the new government inevitably pointed to the be- 
stowal of this power upon the judiciary. And all was done that 
could be done to hedge about and guard this department in the per- 
formance of its high duties. 

We submit that such a judicial tribunal, exercising such a func- 
tion, is the full flower of the highest civilization. It is the consum- 
mation of the spirit of law and order. 
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Address by WILLIAM A. KETCHAM. 



Some time since, in connection with the flischarge of official 
duties, my attention was called to the relations that existed between 
the judge and the lawyers of one of the counties of the' State. So 
strained had they become that nearly the entire bar had been fined 
for contempt, and the breach, instead of narrowing, had widened 
until the situation was so intolerable that the General Assembly of 
the State, supposed by some to be the sovereign panacea for all the 
ills that the body politic is heir to, was resorted to, and relief was 
afforded by taking the county in question out of the circuit over 
which the judge presided. I am not able to report on the success 
of the venture. Whether a bar that in a circuit with one number, 
and a particular judge to preside, was alleged to be turbulent, truc- 
ulent and contumacious, by reason of the change were, in another 
circuit and before another judge, transformed as to their disposi- 
tions, so that they now "roar you as gently as sucking doves," and 
have become models of the courtesy and consideration that the bat 
ought to show to the bench, I am unable to report ; perhaps, if that 
is at all important, some of the members of this Association now 
present can throw light on the question. 

The situation was quite an extraordinary one, and it was hoped 
by some that in passing upon the cases before it the Supreme Court 
would once and for all lay down the rules that control, or shduld 
control, the bench in its relations to the bar and the lawyers in their 
relations and conduct towards the court. 

However desirable such an expectation might have been, how- 
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ever devoutly such a consummation might have been hoped for, the 
result in that respect was a disappointment, and so far as a decision 
upon that question was concerned as to settling the comparative 
rights and duties of bench and bar, the Supreme Court might as 
well have devoted its attention to determining who is the rightful 
King in Samoa. 

The question is not an unimportant one, and it would seem to be 
somewhat extraordinary that in all the years through which judges 
have come and gone and lawyers have practiced and been forgotten 
authoritative decisions have not been made showing just where the 
lines lie beyond which neither judge nor lawyer, with propriety on 
the one hand nor safety on the other, can go. 

The only reasonable way of accounting for this lack of authori- 
tative decision upon the question is that judges, for their part, have 
been so considerate of the lawyers, while lawyers, on their part, have 
been so courteous and mindful of the dignity of the courts, that the 
occasion has not arisen to justify or require the drawing of a hard 
and fast line beyond which it was not possible or proper to go, and 
yet lawyers have been fined for contempt and judges have been im- 
peached, and it would probably be news to any lawyer of thirty 
years' experience that lawyers do not overstep the bounds or judges 
do not go beyond the limit. 

The right of the defeated lawyer, after the overruling of a motion 
for a new trial or petition for rehearing, to "go down to the tavern 
and swear at the court" has been conceded "from the time whereof 
the memory of man runneth not to the contrary," and, if that right 
were not conceded, not infrequently it would be found that the 
safety valve had been tied down at great danger to the individual 
lawyer injuriously affected by the ruling. 

At first blush, or from a newspaper standpoint, it would seem 
that the question of the comparative right and duty of bench and 
bar, or judge and lawyer, could be easily ascertained ; the judge is 
the court, when the court is in session ; the court is the judge thereof 
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when the court is not in session ; the lawyer is simply an officer of 
the court, i. e., of the judge who is the court, and hound to show it 
respect and obey its orders ; but that is a very crude and wholly in- 
sufficient way of settling a profound question of right or duty. The 
judge is the court and the court is the judge, but judge and court 
are the representatives and interpreters of the law under defined, 
fixed legal rules. As Lieber, in his Political Ethics (p. 404, Vol. 
II), puts it : "Not I, directly or indirectly, in any way whatever, 
but the law which is given to me and is my master, says thus." 
And when court or judge strays from the beaten path and takes to 
the woods or the marsh, if it is conceivable that judges or courts 
should ever so do, the aegis of the law, while a protection, is not a 
justification, and, instead of being an. impenetrable coat of armor 
or a shirt of mail, is scarce more than a fig leaf to hide the naked- 
ness. 

The judge holds the scales of justice with an even, skilled, well- 
poised hand, to administer justice, while to the lawyer is committed, 
for offense or defense, the rights of his client, involving life, liberty 
and property, and if he be recreant to his trust or unmindful of his 
duty, at whatever cost, inconvenience or detriment to himself, jus-'' 
tice may fail in its own holy temple. 

In a general and somewhat platitudinous sense it might be said 
that, on the one hand, the dignity, power and respect of the courts 
must be maintained and upheld, while, on the other hand, the rights 
and duties of the bar in the abstract, and the lawyer in the concrete, 
must not be ignored or forgotten, and to this general statement all 
would give in their adhesion, but when that is said nothing definite 
has been said. 

What is there that improperly infringes upon the dignity and re- 
spect of the bench, and what are the rights of the lawyer that are 
not to be ignored ? The relations between bench and bar are of ne- 
cessity exceedingly close, and their rights and duties are so involved 
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and interwoven that it is difficult to divorce them and draw a fixed 
and definite line "quos ultra citraque nequit consistere rectum" 

As bench and bar exist, always have and presumably always will 
exist in this country, we cannot conceive of one without the other; 
lawyers could not practice were there no judges, nor can judges have 
cases presented to them without lawyers to present them, although 
the litigant may have the constitutional right to be his own lawyer, 
and, for that matter, "every person of good moral character, being 
a voter," may practice before or on him. All judges have been 
and may again be lawyers ; all lawyers are possible judges, and both 
judges and lawyers in any enlightened system of jurisprudence 
ought to vie with each other in seeing, first, that the dignity of the 
court is upheld, and, next, that the bar shall be upright, honest and 
fearless in the discharge of its duties. 

What, then, are some of the more important duties owing by the 
bench to the bar, or, rather, through the bar to the litigating com- 
munity and the great principles of justice that courts are required 
to administer ? 

7. 

THE hENCH. 

In Bacon's Essay on Judicature (Vol. 12, p. 265) it is said: 
"Judges ought to remember that their office is jus dicere, and not 
jus dare; to interpret the law, and not to make law or give law. 
* * * Patience and gravity of hearing is an essential part of 
justice, and an overspeaking judge is no well-tuned cymbal. It is 
no grace to a judge, first, to find that which he might have heard in 
due time from the bar, or to show quickness of conceit in cutting 
off evidence or counsel too short, or to prevent information by ques- 
tions, though pertinent. The parts of a judge in hearing are four : 
to direct the evidence; to moderate length, repetition or imperti- 
nency of speech; to recapitulate, select and collate the material 
points of that which hath been 6aid, and to give the rule or sentence. 
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Whateoever is above these is too much, and proceedeth either of 
glory and willingness to speak, or of impatience to hear, or of short- 
ness of memory, or of want of a staid and equal attention." 

In an article by David Paul Brown on "The Present Relations 
of Court and Counsel" it is said, Forum Vol. 2, p. 192 : "A learned 
and honest bar and an upright and competent bench — and they are 
generally found together — are essential to the well-being and pro- 
tection of every civilized community. * * * The dignity of 
the bench and the independence of the bar are best maintained 
by being respectively guarded. They are actually necessary to each 
other, and should be carefully preserved. The court that presides 
over a crowd 'of obsequious and servile lawyers neither shines in 
original nor reflected light. To rule among freemen is an honor; 
to govern serfs is a disgrace. What is to become of fidelity to cli- 
ents, of reverence for justice, of regard for human character or hu- 
man life, if they are all to be brought at last to the standard of 'May 
ii please your Honors ?' 

"No gentleman of the bar will ever prove deficient in just cour- 
tesy toward a judicial tribunal. History hardly records such an 
instance; it presents many lamentable instances of culpable sub- 
serviency. The danger rather is that members of the bar may 
sometimes sacrifice their true position and become subservient to 
the views of the court in order to insure favors or increase popu- 
larity. The court does not depend upon the bar, but the bar are 
sometimes benefited by the court. * * * 

"Nay, not only this, but the smile of the court upon a young aspi- 
rant for fame promotes his fortune, and their frown tends to his 
disgrace. Clients select the favorites of the bench as their favor- 
ites. The result is that most men are ambitious of court favor, and 
thereby for a time derive golden opinions from all sorts of people. 

"It is in these circumstances expecting much to look for inde- 
pendence .on the part of those who are dependent for advancement 
and support upon their submissiveness to the bench. And even 
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with those established in business, though they may not desire to 
increase it, they may fear to diminish it, a result which nothing is 
more likely to produce than the loss of judicial favor." 

In an article on "Bench and Bar" (Law Reporter for May, 1842, 
Vol. IV) it is said at p. 5 : "It is natural that the presiding judge 
should at all times feel anxious to make progress with all reason- 
able speed in the matters before him. This feeling he brings with 
him as he ascends the bench in the morning; it remains with him 
when he goes to his chambers at evening; it may be said to be the 
evil genius of a judge which haunts him in his dreams. But if he 
do not confine it to his own breast, if he suffer it to break out in ex- 
pressions of impatience or a desire of greater speed in the dispatch 
of business, he is guilty of violating the rights of counsel and of 
those who, by their aid, are seeking justice before him. * * * 
In the progress of a trial the judge is apt to suppose that he dis- 
cerns which party has the right on his side. 

"This is a dangerous feeling for him to entertain. Sitting in the 
sacred seat of justice and being human, there is danger that he will 
lose his impartiality and begin to lean towards that side where he 
has already discovered the right to be. Having thus prejudged 
the case, he may be influenced by it unconsciously to rule out or to 
rule in evidence, or to put questions and to make suggestions favor- 
able to his view of the case and to the great injury of the other side, 
which, after all, will most likely turn out to be the right." 

The judge has a great advantage of position over the advocate. 
Usually he stands high in the community, and always ought to ; he 
occupies, or ought to, an indifferent attitude between the parties, 
and is only concerned, in the eyes of the jury, in seeing that justice 
be done, while the respective lawyers are regarded as each engaged 
as "hired attorneys" in the interest of his client in wringing a ver- 
dict by any means from them. They, therefore, make allowances 
for what comes from the lawyer, but it is far otherwise with what 
comes, or what they think comes, from the court by way of sugges- 
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tion, question or look. Doubtless the scales of justice should be 
held with an even hand and be evenly balanced, but when the judge, 
in the course of a heated trial, sees, or thinks he sees, the scales un- 
duly inclining to one side or the other, and, in order to even the bal- 
ance, places but a trifle, as he supposes, of his great weight in the 
other scale, it is difficult for him to know with what terrible weight 
his influence comes ; he may think that his foot is only ten inches 
in length and weighs but lightly, and may only so intend, but in the 
eyes of the jury, coming from his superior elevation and with their 
high regard for his character and position, the foot may seem to 
them a yard in length, and it may, in their estimation, weigh a ton. 
It has always seemed to me hardly possible for a judge to fully com- 
prehend how much, at a critical stage of the case, his influence, con- 
sciously or unconsciously exerted upon the jury, may affect their de- 
liberations and conclusions, or he would be more careful in letting 
his influence be felt or his feelings known. He has his opportunity. 
He makes the last speech in the case, and it comes as the law and 
the gospel, with no opportunity of criticism or dissection, and while 
his instructions may be embodied in the bill of exceptions, or other- 
wise made a part of the record, no bill of exceptions can approxi- 
mately set forth, for the revisory power of the higher court, the in- 
cidental influences that an interference with the course of the trial 
has exerted. The verdict is always subject to his control, and if the 
jury do a* wrong he can right it. If he do a wrong in his rulings 
or instructions, the higher court may afford relief, but if he do a 
wrong in his manner, or in the impalpable, intangible, but none the 
less effective, influence exerted during the trial, no power short of 
the great white throne can right it, and certiorari will not lie to it. 

II. 

THE BAR. 

Ordinarily the relations of the bar to the bench and to the client 
are simple enough. The statute defines them, and the path through 
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the ages has been so often and well traveled that "the wayfaring 
man, though a fool, cannot err therein." It is not at all the pur- 
pose of this paper to sail out into the almost shoreless ocean of the 
general relations of the lawyer to his client, or to the community 
at large, but rather to confine itself to his relations to the bench, 
and to ascertain what, if any, rights he has, and what, if any, duties 
devolve upon him by reason of his relation to the client in his deal- 
ing with the courts. 

He is an officer of the court, and, in a general, vague sense, it 
. may be said that his duty is to be measured by and his actions re- 
stricted because of that fact to the orders and wishes of the court 
of which he is an officer, but in a broader, juster sense, as it seems 
to me, that is a mistaken view. In the same general way as a citi- 
zen he owes certain duties to the community in which his lot is cast 
and the country of which he is a citizen, but these duties are im- 
posed upon him not so much in his character of a lawyer as in that 
of citizen or individual, as contradistinguished from his profes- 
sional relation, and with that, except' incidentally, this paper is not 
i concerned. 

While he is, it is true, an officer of the court, and, therefore,, 
amenable to its rules and subject to its jurisdiction, the court is not 
the end, but rather the means to an end, the end being the proper, 
conscientious, fearless presentation of the interest of the client con- 
fided to him, and to see to it that no harm, no injustice or wrong 
shall come to that client by reason of anything that he may do or 
omit to do. 

While it is undoubtedly true that in representing the supposed 
interests of his client he may not disregard the laws of God or the 
law of the land, his more immediate concern is the interest, right 
and danger" of his particular client in the particular case in hand, 
( and he is not especially concerned in enforcing the laws of God or 
the law of the land. Those devolve rather upon others charged 
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with the duty of enforcing them, and the responsibility is to a very 
small, if to any, extent incumbent on him. 

The golden rule, as applied by David Harum to a horse trade, 
"Do to the other fellow as the other fellow would like to do to you, 
and do it to him f ust," more nearly applies to him than tjie original, 
Simon-pure, blown-in-the-bottle Golden Rule that has come down 
to us from former generations. 

Within the limits of the laws of honesty and fair dealing, and of 
the law of the land, the duty of the lawyer is primarily, if not ex- 
clusively, to the client whose interests he represents, and those in- 
terests he should protect with' an eye single and a purpose untiring, 
and if, in so doing, he finds himself in an attitude of hostility to the 
court, or the court in an attitude of hostility to him, he is not at lib- 
erty, no matter how much his personal interest or convenience 
should be subserved, to disregard the interest of his client in order 
to maintain his standing with the court. Doubtless all courtesy 
and deference should be shown to the court ; the advantage of posi- 
tion is immensely with the quiet power that sits upon the bench, and 
usually more can be saved out of the wreck by bowing to the inev- 
itable, but when the question is forced upon the lawyer, if it should 
ever be, of deferring to what he fully believes to be the unauthor- 
ized and illegal requirements of the judge, to ttie prejudice of his 
client's interest, there is but one course open to him, and that is not 
the way of retreat. The lawyer who, when the crucial test comes, 
should prefer the favor of the judge rather than the duty he owes 
to his client, ought not to incumber the roll of attorneys. 

As Lieber, in his Political Ethics (Vol. II, at p. 414), says; 
"Yet a true advocate will never forget that in defending a citizen 
he is as much the representative of the law of the land, which wills 
protection to every one, as is the judge, and, with all respect for the 

bench, he will, if the case calls for it, stand up for his -client's 
rights." 

When, upon the trial of the Dean of St. Asaph, the jury was seek- 
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ing to return a verdict that would have relieved the defendant from 
the crime with which he was charged, and Mr. Justice Buller was 
endeavoring to record the verdict as the jury did not wish, and Mr. 
Erskine was insisting upon the verdict being retu rned and recorded 
as the jury desired, and the court said to him: "Sit down, sir! 
Remember your duty, or I shall be obliged to proceed in another 
manner ;" Mr. Erskine responded : "Your Lordship may pro- 
ceed in what manner you think fit; I know my duty as well as 
your Lordship knows yours. I shall not alter my conduct," an ad- 
ditional safeguard to the rights of the citizen against the arbitrary 
power of the bench w^s made manifest, and when a greater than 
Erskine, defending a public officer upon trial for his liberty and 
reputation, dearer to him than life, who to-day is an honored mem- 
ber of the judiciary of this State, was told by the presiding judge 
to take his seat, that he did not care to hear from him, he responded 
that he was there in the discharge of a high public duty, and that 
his duty required that he should not take his seat, but that he should 
be heard upon the question then pending, and the judge, recogniz- 
ing that it was either to send the leading lawyer in a great State to 
jail for contempt or yield to his demand of right to be heard, bowed 
to the situation and heard argument, the right of the lawyer and of 
the law as 1 well was vindicated and a distinct advance made in the 
administration of justice. • 

It is not to be feared that the power or the dignity of the bench 
will be infringed upon by such rare instances as these. Not all law- 
yers are willing to risk the harmful results that may come to their 
client in case they demand the right to be heard in the face of the 
court that is refusing to listen, and not all lawyers can be certain, 
as they must be before so insisting, of the necessity for such a dras- 
tic measure. 

As a rule, the lawyer in an active practice belongs rather to the 
conservative than to the radical forces of society. So much of what 
he relies upon has come down to him from former periods, he relies 
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so much upon precedent and the past, that there is small likelihood 
of his being carried away by the passion of the moment to make an 
unseemly controversy with the court at the imminent risk of his 
client's interests. He is far more liable to yield unnecessarily than 
to grapple unwisely, but, if the occasion requires it, he must recog- 
nize that his duty is rather to the client he represents than to the 
court through which his client's rights are to be worked out; but 
few and far between are the instances where the lawyer is brought 
face to face with the necessity of deciding between his duty to his 
client and his duty to the court. 

As a rule, it will be found that the more efficient remedy for such 
an evil, if it exists, lies rather in the power of criticism that belongs 
to associations of lawyers than in the individual effort of the lawyer, 
single-handed and alone, face to face with the court, in the presence 
of the jury, where a single faux pas, or an ill-judged controversy 
with the higher power of the court, may be fraught with such dis- 
astrous consequences to the interests he is seeking to subserve. 
There is a broad line of demarcation between a nolitical demand 
"that it is the duty of Congress to use the constitutional power that 
remains after the income tax decision, or which may come from the 
reversal of that decision by the court, as it may hereafter be consti- 
tuted," and "a subjection of the work of judges to a just and fair 
criticism by which the administration of justice is not only strength- 
ened and purified, but the stimulus is applied upon which alone im- 
provement is made possible." 

As was well said in the Central Law Journal (Vol. 23, p. 247) : 
"Once admit the doctrine that the decisions of judges, right or 
wrong, good or bad, are to be received by the public -humbly and 
without comment, and there is at once an end not only to justice, 
but to the law itself. * * * No human being can safely be 
trusted to dispose of the most important interests of mankind under 
cover of an office which is admitted to be beyond criticism, comment 
or question. 
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"If there is any office, if there is any work of an officer, which 
should always be open to the full light of day and subject at all 
times to a fair, just and open criticism, it is the judicial office and 
the judicial decision. In this alone is there safety; by this alone 
can we hope for justice, and to even maintain correct rules of law. 
It is a principle to which there is no exception that the highest per- 
fection in all the departments of life is only attainable when the 
results are subject to the criticism and suggestions of those for 
whom the work is performed/' 

If criticism is to be indulged, if suggestions are to be made, by 
whom can they as well be made and indulged in as by those who are 
themselves learned in the law, acquainted with the rules that should 
y govern, and, by a long course of training in the particular line, have 
fitted themselves to criticise intelligently and effectively, and who, 
by actual experience, know the evils and remedies to be pointed out ? 

The unsuccessful litigant would be powerless; he is open to the 
suggestion that he has justly failed in an unjust endeavor, and his 
criticism would be handicapped in the very outset. The world has 
little use for and less patience with the man wtio has a grievance. 
The press is inadequate ; while their criticising power is great, their 
knowledge as to the rights of litigants and lawyers is limited and 
restricted, and comes to them "second-hand," in the nature of hear- 
say evidence, and they are much more inclined to look upon the 
matter in reference to its general effects on the particular interests 
that they have at heart, and are advocating or resisting, than in 
maintaining the abstract or concrete rights of a particular indi- 
vidual. 

But no one knows better than the bar, collectively, the character, 
extent and effect of the action by the court, if it be oppressive in its 
character, unjust in its results, obnoxious in its methods, and the 
bar would be unmindful of its rights, derelict to its duties, if they 
did not with fearless tongue and caustic pen expose the misconduct 
of the bench and seek to relieve the community from the burdens 
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that such misconduct inflicts upon it, and through it upon the law 
and justice itself. Doubtless in individual instances the individual 
lawyer might, if he cared to take the risk for his client and himself, 
make the effort, but the results might be disastrous. 

Judge David Davis, who was so long assigned to this circuit, great 
in body, great in mind, great in soul, was at times extraordinary in 
methods of arriving at conclusions. As I recall him and his man- 
ner upon the bench, I cannot imagine myself as envying the posi- 
tion of the individual lawyer who should feel moved to make com- 
plaint in court as to his methods. The privilege of "belling the cat" 
was one more likely to be honored in the breach than the observance. 

Federal judges hold their tenure for life; our State judges for 
four or six years. There are but four ways of getting rid of an ob- 
noxious or tyrannical judge : death, resignation, expiration of term 
or impeachment. With the limited sessions of the General Assem- 
bly in this State, the relief by impeachment is practically impossi- 
ble, and the experience in the trials of Judges Peck and Chase shows 
that for anything less than .actual felony impeachment is not the 
appropriate remedy. Relief by resignation is only attainable by 
the voluntary action of the judge complained of, and, therefore, af- 
fords no remedy. Relief by death is beyond human power, and 
relief by expiration of term is intolerable, if the grievances shall be 
well founded. 

The only efficient remedy that exists is through the action of vol- 
untary associations of lawyers, to whose complaints perforce atten- 
tion will be paid, and who cannot be suspected of complaining with- 
out reason or justification. 

BENCH, BAR AND POLITICAL ASSESSMENTS. 

To my mind there is an evil that has grown up in the passing 
years, to which I ought perhaps to call attention, although not 
strictly within the scope of this paper. If an evil, as it seems to me 
it is, it is one for which both bench and bar are possibly responsible, 
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and to eradicate which will require the most earnest, united efforts 
of both bench and bar. I refer to the matter of political assess- 
ments upon the judges. 

The time was, within the memory of most of us, when judges 
were selected with reference to their standing and attainments, and 
without open solicitation or effort, at any rate, on their part, but 
that time seems to have passed away with a great many other desir- 
able and commendable customs, and nowadays the man desirous of 
adorning the judicial ermine must scheme or work for it as though 
he were a candidate for constable or Attorney General. I name 
the latter, for I have had more experience with it than with that of 
constable. 

As the disconsolate widow, mourning the loss of her third ven- 
ture in matrimony, said in answer to the suggestion of a sympathiz- 
ing friend that she supposed the law of the State gave her her third, 
"Not a bit of it ; I had to hustle for my third just as much as I did 
for either of the others," so judges, in these degenerate days, must 
<c hustle" for their nomination and election as though they were run- 
ning for a more lucrative and less honorable place, as Governor or 
sheriff ; but this is not the least of the evils connected with the de- 
sire to hold high judicial office. 

When Croker turned down an eminent judge because he had de- 
clined to make an appointment demanded by Tammany, the com- 
munity was shocked; and yet, in a small way, in our own beloved 
State, we have an evil similar in kind, if not in degree. For their 
services, which are such as to preclude any other possible earning 
capacity, the Judges of the Supreme Court receive $4,500 per an- 
num, of the Appellate Court $3,750, and of the Circuit Court $2,- 
500, except in a few of the counties. This remuneration for a high 
order of intellect, attainment and character would not seem to be 
exorbitant or tempting, and it would seem quite difficult for even an 
economical judge out of it to lay by enough to provide for the rainy 
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day or the old age that comes to all who are fortunate enough to at- 
tain it. 

Within a short time after the nominating convention, not long 
enough to permit the feelings of gratitude which come to every one 
for the confidence reposed in him by his fellow-man, he receives a 
quiet intimation that his "assessment" is so and so. If not 
promptly attended to, the intimation comes again, less quiet but 
more pronounced, and the candidate soon understands, if he did not 
understand it before, that if he desires to attain his goal he must 
pay for the right of being on the ticket. The evil is limited to no - 
party and no particular judgeship, but is all-pervasive, insistent, 
and not to be denied. It is an evil, as I think, that ought to be erad- 
icated. Members of this Association hold places upon political 
committees of the various political parties ; others have influence 
and standing with them, and, as it seems to me, if the wishes and 
sentiments of the lawyers were against the practice, it would not 
be a difficult matter to eradicate it. I do not discuss the evil. 
Time will not permit, nor do I think it necessary. As it seems to 
me, the simple statement ought to suffice, and I trust the influence 
of this Association will be set against it, so that judges, when 
elected, shall be judges of the whole people, and not be subject to 
the suggestion or suspicion of being judges of any particular party, 
or subject, either before or after the election, to the orders of any 
political committee or power. 

We are members of a noble profession ; it has a great history, a 
great present, a great future. Its members have adorned and hon- 
ored the highest offices in the State and the Nation. At all times 
and under all exigencies the bar can be relied upon to take a promi- 
nent part "in all that exalts and embellishes civilized life." Its 
members have been prominent on the battlefield, in the halls of Con- 
gress, in administrative duties ; in its own peculiar sphere and duty 
it is inseparably connected and associated with its complement, the 
bench. Without the one the other could not exist. Side by side, 
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working harmoniously, they have been, are and will be instruments 
of great good, and their efforts redound to the benefit of the com- 
munity. 

With a fearless, incorruptible, capable bench, an honest, intelli- 
gent, courageous bar, the rights of the people, in life, liberty and 
property, will ever be assured. 



The President : The next order of business is Reports of Com- 
mittees, and I believe the first committee we will call on is the 
Committee on Obituary Notices. 

Noble C. Butler: Mr. President and Gentlemen — The Commit- 
tee on Obituary Notices presents the following report : 
To tbe State Bar Association of Indiana : 

Your Committee on Obituary Notices reports that since the last 
annual meeting of the State Bar Association five of its members 
have died. These members are as follows: Charles A. Rhetts, 
Robert B. F. Peirce, John A. Finch, Michael Keefe and Charles B. 
Stuart. Sketches of the lives and professional career of these mem- 
bers have been prepared and furnished to your committee, and are 
now submitted : 

Noble C. Butler, 

Chairman. 
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In JMcmoriam, 



CHARLES ANDREW RHETTS. 



(Prepared by GEORGE h. REINHARD.) 



Professor Rhetts died at his home in Bloomington, Ind., Friday, 
Aug. 26, 1898, after an illness of five weeks, of typhoid fever, aged 
nearly thirty-two years, being born in Salem, Ind., Nov. 22, 1866. 
He received his early training in the public schools of his native 
town, graduating from the Salem High School in 1883. As soon as 
possible thereafter he entered upon his collegiate course in Indiana 
University, and was graduated from that institution in 1889. Soon 
after this he obtained a position in one of the departments at Wash- 
ington, and during the time in which he was not actively engaged 
in the duties of his office, he attended the Columbian Law School, 
graduating in 1892. He then returned to Salem and entered upon 
the practice of the law, until 1894, when he matriculated in Har- 
vard University as a graduate student in law. He remained there 
until 1895, taking the degree of A. M. In the autumn of 1895 he 
began his career as assistant professor of law in Indiana University, 
and served as such with eminent satisfaction until the time of his 
death. A few months before he died he was offered a resident fel- 
lowship in law at Harvard University, which he declined, owing 
to his professional engagements at the University. In 1892 he was 
married to Miss Harriet Casper, of Salem, who, with their son of 
four years, survives him. When Mr. Rhetts was called to the law 
faculty of Indiana University he was the nominee of the Repub- 
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lican party of his judicial circuit for prosecuting attorney, but with- 
drew from the race in order to accept the position at Bloomington. 
Mr. Ehetts was a man of culture and of superior mental and 
moral endowments. Though young in years, and in active practice 
only a short time, comparatively, he was yet an ardent lover of his 
profession and a lawyer of no mean attainments. He possessed rare 
powers of perception, and a clever, discriminating and logical mind. 
A convincing and lucid instructor, he was loved by his students, for 
he was their friend and companion, as well as their helper and 
teacher. His aspirations were high and noble, his friendship pure 
and useful, his character unsullied, and all his influences were for 
good. He possessed the elements that were sure to bring him suc- 
cess and distinction in his profession, and his name is deserving of 
honorable mention upon the pages that record the history of this 
Association of his professional brethren, of which he became a mem- 
ber in 1897. 



ROBERT B. F. PEIRCE. 



(Prepared by JAMBS B. BLACK. ) 



Robert Bruce Fraser Peirce, who became a member of this Asso- 
ciation at its last preceding annual meeting, died at his home in 
Indianapolis on the 5th of December, 1898. He was born at Laurel, 
Franklin county, Indiana, on the 17th of February, 1843. He was 
•descended from English and Scotch ancestry. His childhood was 
passed in that early-settled region, the beautiful Whitewater valley. 

When he reached the age of eighteen, spurred by his native ambi- 
tion, and relying upon his unaided energy, he entered Wabash Col- 
lege, at Crawf ordsville, and, notwithstanding the fact that he was 
compelled to resort to manual labor to, defray his small expenses, 
he held a high position among his more fortunate fellow-students. 
He became a member of Tau Chapter of the Beta Theta Pi Fra- 
ternity, and he was graduated at the head of his class. 
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His course in college was interrupted by a term of service in the 
Union army, in the civil war. The register of the Indiana Com- 
mandery of the Military Order of the Loyal Legion, of which he 
was a member, shows that he enlisted as a private in the One Hun- 
dred and Thirty-fifth Indiana Infantry, on the 10th of May, 1864 : 
that he became a second lieutenant in that regiment on the 18th day 
of May, 1864, and that he was honorably mustered out on the 29th 
of September, 1864. After this patriotic service, he returned to his 
studies and completed the collegiate curriculum. In due course he 
received the degree of Master of Arts from his Alma Mater. After 
his graduation he devoted himself to the study of law in the office 
of that highly esteemed member of the Bar, Benjamin F. Love, at 
Shelby ville, Ind. Soon after his admission to practice he was 
chosen to the office of city attorney. In 1866 he was married 
to Miss Hattie Blair, daughter of Mr. John W. Blair, of Craw- 
fordsville, and in 1867 he relinquished his office of city attor- 
ney of Shelbyville and, removing to Crawfordsville, became as- 
sociated with the bar of that city, among whose members were 
many able lawyers. Here he soon achieved a leading position, 
and, beginning with the election of 1868, he was chosen for three 
successive terms as prosecuting attorney for the judicial circuit 
composed of the counties of Montgomery, Fountain, Warren, Clin- 
ton and Boone. While serving in this capacity he conducted the 
prosecution of the celebrated murder case of The State vs. Nancy E. 
Clem, in the Boone Circuit Court, to which the cause had been sent 
on change of venue from Marion county, some of the most dis- 
tinguished lawyers of the State being engaged with and against 
him. 

In 1873 Mr. Peirce was chosen as general counsel for the Logans- 
port, Crawfordsville & Southwestern Railway Company, and after- 
ward he became one of its directors. He continued in these rela- 
tions until that company was absorbed in the Vandalia railway sys- 
tem. 
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In 1880 he was a candidate for Congress upon the Republican 
ticket, in the district composed of the counties of Clay, Vermillion, 
Fountain, Warren and Vigo, and was elected over his distinguished 
Democratic competitor, Bayless W. Hanna. In 1882 Mr. Peirce 
was again nominated for Congress, but was defeated, with hia 
party, at the election. 

He now resumed the practice of law at Crawfordsville, and soon 
acquired an extensive and lucrative' business, chiefly in matters re- 
lating to railway corporations. In 1885 he became general counsel 
for the Indianapolis, Decatur & Western Railroad Company, and 
one of its directors. For convenience in the care of this business, 
he then removed to Indianapolis, where he continued to reside until 
his death. 

In 1889, in the capacity of trustee, he took charge of the property 
of the last named company, and managed the railway until May, 
1 894, when, the property having been sold, he became general man- 
ager of the new company owning the railway. In this service he 
continued during the remainder of his life. 

In 1895 he accepted the receivership of the "Clover Leaf" rail- 
road, and with it a great access of labor and care. 

His duties as a manager of railroads required much traveling, 
and induced want of regularity in his mode of life, with excessive 
weariness and frequent loss of rest, and it was while thus engaged, 
doing, as ever, the best within his power and not sparing himself, 
that his vigorous physical constitution, overtaxed, gave way. He 
died while yet a comparatively young man, when his .mental facul- 
ties gave promise of long continued service and great usefulness. 

As has been indicated, he lived a busy life of great activity, a life 
given up to the care of large interests of other persons. His devo- 
tion to duty was so complete that no such interest ever suffered at 
his hands, but, on the contrary, the value and productiveness of the 
properties under his oversight in all cases improved, and he estab- 
lished such confidence in his ability, faithfulness and integrity that 
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the directors of the railroad company with which he was longest con- 
nected declined his request that his report relating to transactions 
involving more than two million dollars be subjected to the exami- 
nation of expert accountants. So closely was he engaged in the ex- 
acting labors of his various trusts that he was compelled to sacrifice, 
with reluctance, much of the pleasure of social intercourse and lit- 
erary recreation to which his qualities of heart and mind disposed 
him. 

By reason of his absorption in such duties, together with his con- 
fidence in others, sometimes unduly bestowed, and his yielding good- 
ness toward his friends and associates, his private affairs suffered to 
such extent that, at the time of his death, his losses had left him but 
little property. 

His success at the bar gave promise of eminence in the profession 
of the law, but the circumstances which have been mentioned drew 
his attention and efforts into one channel, and his later years 
were given to railway management, in which field he, perhaps, re- 
ceived greater pecuniary rewards and won higher reputation than 
in the general practice of law. 

In politics he was always a Republican, and whether a candidate 
for office or not, he ever took active interest in the affairs and for- 
tunes of his party. In 1892 he was on the Republican ticket as a 
candidate for elector-at-larere. 

He was connected with numerous clubs and societies, some of 
which have been mentioned. Among others were the Masonic fra- 
ternity, the Knights of Pythias, McPherson Post, No. 7, Grand 
Army of the Republic, at Crawfordsville, and the Indianapolis Lit- 
erary Club. 

He was twice married. His first wif e, mentioned above, died in 
1878, having borne him six children, of whom two, Edwin B. and 
Lois J. (married to Mr. William J. Hughes), survive him and were 
with him at his death. His second wife, who was Mrs. Alice W. 
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Van Valkenburg, was on her return from a visit to Persia when he 
died. 

He lies buried at Crawfordsville, beside the wife of his youth and 
his four children gone before him. 

He was a man of fine presence, tall and strong, of gentle, quiet, 
unassuming, yet gracious and dignified manners. He had no weak- 
ness for ostentatious display. His conversation was cheerful, with- 
out asperity or depreciation of the qualities or conduct of others. 
His open, candid countenance, while commanding respect, won con- 
fidence and good will. 

He had a kind and sympathetic nature, and whether he was or 
, was not able to give more than good words, whatever he did and said 
upon solicitation was done and spoken with such genuine cordiality 
that his goodness of heart remained ever unquestioned. He had 
many friends who believed in him and trusted him implicitly, to- 
ward whom he was always glad to prove his good will by sharing and 
by self-sacrifice. 

His life, though not a long one, was successful. It has been for- 
tunate for many that he lived. His life furnishes an excellent ex- 
ample to youth. His early struggles with adverse circumstances 
gave him self-reliance and fortitude. He was truly a manly man, 
who carried his own burdens without complaint or even mention, 
while he lent a helping hand to many not strong enough to bear 
their troubles in patience, and he gave a generous and hearty grasp 
to all his fellow travelers along the way. 

The remembrance of him will ever awaken the kindliest emotions 
in the breasts of his brothers of the bar. 



JOHN ALLEN FINCH. 



{ Prepared by JOHN E. CLEIvAND. ) 



John Allen Finch was born at Franklin, Johnson county, Indi- 
ana, November 15, 1842. He was a graduate from Wabash College, 
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Crawfordsville, Ind., in the class of 1863. At St. Paul, Minn., May 
30, 1899, suddenly and alone, he died. 

These are mile-posts on the journey of a life that was far beyond 
the ordinary or the common place. Mr. Finch was of good old 
Anglo-Saxon stock, with the ideas of six generations on American 
soil running through it. He was a gentleman under all circum- 
stances and by every test. In college he was a fine student, a strong 
writer, a keen debater, and a steadfast friend. At the close of a 
brilliant academic career, he entered the army, and well nigh gave 
up his life as the result of the service. His suffering was intense, 
but he made a brave fight and won thirty valued years from death. 
Shortly after the war he became a partner with his father, Judge 
Fabius M. Finch, in the practice of law. This continued up to that 
fatal 30th day of May, and was the oldest partnership, without 
change, in Indiana, and probably in the United States. In his 
special field of practice Mr. Finch has long stood, uncrowded, where 
Webster said there is always room. In the law of insurance he was 
a recognized authority throughout the country, and his fame was 
known beyond the sea. In 1875 he was appointed by Governor Hen- 
dricks a delegate to represent the State at a convention of insurance 
commissioners in the city of New York. In 1879 he was one of the 
Indiana Insurance Commission created by the Legislature to codify 
the insurance laws, to suggest such amendments as were thought 
wise, and to propose a complete code for the organization of home 
companies and the supervision of foreign companies seeking busi- 
ness in Indiana. Since that time the hand of Mr. Finch has been 
felt in all the insurance legislation of the State. Since 1887 he has 
published an annual digest of the insurance decisions of all the 
courts of English-speaking countries. This digest has won its way, 
year by year, and its great value has become generally recognized in 
the profession. . 

While he was devoted to a special line of practice, he was saved 
from, the dwarfing which sometimes follows too close attention to a 
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narrow field by his brilliant experience as a journalist, his associa- 
tion with strong men, and his great familiarity with the best in lit- 
erature. His mind was alert, his culture was cosmopolitan, and he 
kept himself in touch with all matters of human interest. He was 
broad minded and unselfish. 

His connection with the New York Tribune brought him into 
close personal relation with Horace Greeley, and in 1872 he took an 
active and prominent part in the nomination of Greeley for Presi- 
dent, in the Cincinnati convention. After the nomination he was 
made chairman of the Liberal Republican Executive Committee, 
and had active charge of the campaign— a campaign which re- 
minded old politicians of the celebrated Harrison campaign of 1840. 
He never wanted and never held public office, but his counsel in all 
matters of state was eagerly sought, and he was always heid in the 
highest esteem by the better citizens of all parties. 

His life was pure and genuine. He was dignified and courteous, 
sincere of soul, full of high honor, a faithful and constant friend. 
His sense of humor was keen and sane, and his wit was brilliant. 
He did not seek society — society sought him, and always, without 
effort and without design, he was the leading spirit in the circles of 
cultivated people who delighted in his presence. He was never mar- 
ried, but his unselfishness and his devotion to his father and mother 
and sisters was unsurpassed. His family,- his many friends, and 
this Association, have sustained a loss which words can feebly indi- 
cate, but cannot express. 



MICHAEL KEEFE. 



(Prepared by SAMUEL M. RALSTON.) 



The biography of Michael Keefe is a sad and pathetic story, yet, 
upon the whole, it affords an inspiring lesson. He was born in 
the city of New York on the 7th of February, 1853, and departed 
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this life on the 17th day of February, 1899, at his home, in the 
city of Lebanon, Boone county, Indiana, at the age of forty-six 
years and ten days. He came into life in poverty, and went out 
of it in ignorance of his genealogy. When he was three or four 
years old he was taken to the orphans' home on Randal's island, 
where he was kept until he was eight years old. At this period in 
his life he was one among a carload of dependent children brought 
by "the Benevolent Aid Society of New York" to the West in 
search of homes. 

Mr. Keefe and six of his companions were taken to Lebanon 
and placed in the courthQuse for examination and disposal. His 
companions were soon all taken, but, apparently, nobody wanted 
"Little Mike," as he was called. This was discouraging to him, 
and his feelings were so wrought upon at the prospect of his fail- 
ing to get a home that William A. Tipton, now an attorney at the 
Boone county bar, who was standing near him, saw how deeply 
the boy was affected, and, taking pity upon him, volunteered to 
give him a home until a permanent domicile could be found for 
him. Mr. Tipton kept him but a few weeks and turned him 
over to one William Smith, of Lebanon, who soon thereafter sur- 
rendered him to John, A. Dulin, now deceased. 

Mr. Dulin was one of the substantial citizens of Boone county, 
and the boy Keefe was placed in his home on condition he was to 
remain there until he was twenty-one years old, and do such work 
as was customary to be done on a farm by a lad of his years, and 
m the winter have the advantages of the district school, and upon 
his reaching the age of twenty-one years he was to have a horse, 
bridle and saddle and three hundred dollars. 

During the very brief period he was permitted to attend school 
each winter he made such rapid progress in his studies that Mr. 
Dulin concluded, when the boy was eighteen, it was not necessary 
for him longer to continue in school. The boy, however, could not 
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be persuaded to take this view of the matter. The progress he 
had made in his school work gave him some idea of the value of 
an education, and he determined, if possible, to surmount diffi- 
culties and press forward in an effort to acquire a more liberal 
education. He, therefore, concluded to forfeit his right to the 
horse, bridle and saddle and three hundred dollars, to which three 
more years in the Dulin family would have entitled him, and to 
rely upon his own efforts for the education he desired. 

He had no difficulty in getting work at remunerating wages, 
and he was not long in acquiring financial ability sufficient to en- 
able him to attend a term or two at high school, followed by a 
term at a summer normal, and in this way he soon prepared him- 
self to teach in the country schools. As a teacher he was me- 
thodical and thorough, and through persuasion and tact a discipli- 
narian of high standing. 

While it was not his privilege to receive a collegiate course, 
he nevertheless acquired, through his own indomitable energy, 
knowledge and learning to such a degree that at the time of his 
death he was easily recognized as one of the best-informed men 
in his county. He was a close observer both of men and things, 
and an inveterate reader of newspapers. He was frequently called 
"the encyclopedia of current events." 

On October 11, 1877, he married Miss Isabel Neese, a daugh- 
ter of a prominent citizen of Boone county. To him and his wife 
there were born four children, Merton, Kathryn, Paul and Glenn, 
the last two being twins, and all, with their mother, surviving 
their father. 

Beginning in 1879, Mr. Keefe served two years as deputy sheriff 
of Boone county, and beginning in 1881 he served eight years 
continuously as deputy clerk of the same county. It is no dis- 
paragement of other honorable gentlemen who have filled these 
offices to observe that none, in point of competency, excelled him, 
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if indeed they approached him. He was exactingly honest and 
most efficient in the dicharge of his official duties. 

In 1886 he *was the Democratic nominee for clerk of Boone 
county, the duties of which position he had discharged so long with 
such marked ability, but politics is no respecter of persons, and 
frequently fails to reward merit. He was defeated. 

His services ended in the clerk's office in November, 1888, at 
which time he began the practice of the law, forming a partner- 
ship therein with the writer of this article. This partnership con- 
tinued until his death, a period of more than ten years, and was 
favored with a fair share of the legal business in Boone county. 
He commanded a lucrative practice in probate matters, and with- 
out doubt he stood at the head of his local bar in this branch of 
the law. 

Mr. Keefe was not a great lawyer, however, in the sense that 
he was widely read and learned in "the teaching of the books/' 
He made no pretensions of being such. He was but a plain, 
blunt, matter-of-fact man, who attained by hard and untiring 
efforts a high and honorable position in his profession and the 
citizenship of his country. His early burdens were so great that 
they made it hard for him to travel the ascending path of life, and 
he was consequently denied the opportunity to become a scholarly 
and cultured lawyer. He displayed in his professional life none 
of the polish of a finished scholar. He was direct and brief in 
what he said and did rather than ambiguous and voluble. He 
would not allow a court or jury- to lose sight of a truth in an at- 
tempt to follow him on the wings of imagination. He refrained 
from an indulgence in fancy. I never knew him to use a figure 
of speech or paint a word picture. 

While much was lost to him through the lack of advantages, 
much was his perforce of nature. Nature had dealt most gen- 
erously with him. She made him broad and comprehensive in 
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his grasp of thought and endowed him with a high sense of justice 
and an inflexible integrity — he was an honest man. His bearing 
and personality were strikingly impressive. Strong in his attach- 
ments and pronounced in his dislikes, his virtues wefe actualities 
and not mere semblances. 

His frankness and strength of character made him a bold and 
vigorous thinker. He was inquisitive and analytical in turn of 
mind. He was ambitious to know all about any subject or thing 
that came under his observation. 

When he once investigated a question he had faith — absolute 
faith — in the conclusion he reached, and he always felt free, when 
it was appropriate for him to do so, to insist upon an enforce- 
ment of his views. Whether the matter in which he was inter- 
ested was of a personal, social, political or professional character 
he asserted and stood by his own opinions forcefully but respect- 
fully. 

- These mental characteristics led him into frequent controversies. 
He was essentially a controversialist, and was ever ready to enter 
into a discussion, whether the opportunity was afforded on the 
street or elsewhere. A friend from an out township who ran 
counter to his views on a question of local government or on any 
other subject of minor importance would have to meet as vigorous 
an argument as would an opposing counsel in a ten thousand dol- 
lar law suit. To him truth was a momentous theme, and he 
never faltered in espousing and upholding the truth, as the truth 
to him appeared. 

He loved truth and justice. He loved God and humanity, and 
60 loving he was himself in turn beloved. 

It was said of him upon his demise: 

By Hon. John S. Duncan: 

"Mike was a noble man and a true friend. Ever since I have 
known him I have admired him." 
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By Hon. Leonard J. Hackney: 

"He was a true and noble fellow. I loved him for his per- 
fect sincerity." 

By Hon. John W. Kern: 

"I knew him well and held him in the ^highest esteem. He 
was one of nature's noblemen — noble in thought, in conduct and 
aspiration. The bar has suffered a great loss and so has society." 

By Hon. Byron K. Elliott: 

"My friendship for him was warm and sincere, and my respect 
for his splendid character and manhood very high. My apprecia- 
tion of his legal attainments was great, and my admiration for 
his noble qualities as a lawyer deep and strong." 

By Hon. Barton S. Higgins, judge of the Boone Circuit Court: 

"Michael Keefe, without display, was an emotional, kind- 
hearted man; a true friend where his friendship was professed, an 
honest man, a useful citizen, an ornament to his profession. In 
spite of the surroundings of his birth, for he was one of the un- 
fortunates of a great city, a waif sent adrift on the current of 
chance, without memory of father or mother, without the knowl- 
edge of a being on earth whose veins held blood akin to his — he 
subdued every obstacle, overcame discouragements, disarmed ad- 
versity, made life a success, achieved respectability, and left an 
unsullied name to his children, the only persons upon earth, so far 
as he knew, that by blood were kkin to him." 

Thus it is seen our brother died in the high esteem and 
respect of those who intimately knew him. In his death more 
than an ordinary man has fallen. The Ruler of men and of na- 
tions has taken from us to a higher life a husband and father who 
was passionately fond of his family; a lawyer who adorned his pro- 
fession, and a citizen who was loyal and patriotic in the cause of 
his country. 

His .memory deserves to be perpetuated on the records of our 
Association. 
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CHARLES B. STUART. 



(Prepared by JOHN R. WILSON. ) 



Charles Benedict Stuart was born in the city of Logansport, 
on the 21st day of April, 1851, and died at his home, in the city 
of Lafayette, on February 20, 1899. This brief statement carries 
in its chronology much of pathos to those who knew him well; it 
signifies that he was cut down in the meridian of his manhood; 
just when he had achieved a position, socially and as a citizen, 
financially and as a lawyer, where he could avail the most for his 
family, his friends, his city and his State. His death, therefore, 
came as a shock and a profound sorrow. 

The deceased was of Scotch descent. His mother, Sarah Scrib- 
ner Benedict, was a talented and cultivated woman, whose graces 
of manner and mind made her welcome and gave her marked po- 
sition wherever she went. His father, Judge William Z. Stuart, 
graduated at Amherst College, studied law and located at Logans- 
port, Ind., and became one of the leading lawyers of the State. He 
was elected to the Supreme bench of this State, and there his 
talents and learning revealed him as one of the most accomplished 
and able judges in the history of the court. Judge Stuart became 
later the attorney for the Wabash Eailway in this State, and re- 
mained in that difficult and responsible position for eighteen 
years, and until his death, ori the 7th of May, 1876. 

The son, Charles B. Stuart, received his primary education in 
the schools of Logansport; later he attended Williston Seminary, 
at East Hampton, Mass., and afterwards entered Amherst College, 
graduating in the class of 1873, with the degree of bachelor of arts. 
His legal education was obtained at the Columbia Law School, 
from which he graduated with distinction in 1876. Immediately 
upon leaving the law school, and upon the death of his father, he 
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succeeded the latter in the position of attorney for the Wabash 
road, and for nearly a quarter of a century and until his death he 
gave to the duties of this position his constant attention. 

There are few positions which so tax the judgment, skill, tact, 
energies and learning of the successful lawyer as that of counsel 
for a railway company in a State where the policies of rival po- 
litical parties involve the general treatment to be accorded quasi 
public corporations. The deceased, however, in such an attitude, 
acquitted himself with so much of wisdom and with such marked 
ability as to give complete satisfaction. No one can sketch the 
life of the busy lawyer; no mere biography can give adequate 
utterance to the days and night of laborious and careful prepara- 
tion through the years by which success is won and maintained. 
When we say that Charles B. Stuart as a boy, fresh from the halls 
of academic training, assumed the laborious responsibilities of the 
position of counsel for a large railway system, and throughout ac- 
quitted himself with emphatic success, we bear testimony to the 
fact that he was an able, learned and successful lawyer. 

December 20, 1876, Charles B. Stuart married Alice J. Earl, 
the'accomplished daughter of the late Adams Earl and Martha J. 
Hawkins, of Lafayette. In January, 1877, he moved his office 
from Logansport to Lafayette. In 1882 he associated with him 
his brother, William V. Stuart, and after the dissolution of the 
firm of Coffroth & Stuart, in January, 1890, his talented brother, 
Thomas Arthur Stuart, joined the. firm known as Stuart Brothers. 
Arthur Stuart, as he was known, was then one of the most suc- 
cessful general practitioners of the law in the State of Indiana, 
and the firm quickly took the highest rank. In this union was a 
family of lawyers, linked together by a loyal and brotherly love; 
all of the highest character; each the recipient of the unqualified 
confidence and respect of all who knew them. Their success was 
merited and was inevitable. Thomas Arthur Stuart died in 1892, 
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and in August of that year Judge E. P. Hammond became asso- 
ciated in the firm, which thenceforward was known as Stuart 
Brothers & Hammond. 

The deceased had a vigorous intellect, thoroughly trained. And 
in him existed a rare quality of mind of the largest significance 
in every vocation of life; a quality which gives the fortunate per- 
son endowed with it success in any department to which his at- 
tention is directed; a quality which results from an adjustment 
in harmonious proportions of all the faculties. We all know men 
who have some one faculty that runs towering up like a peak, with 
strange caverns by the side. They are called erratic, because of 
the irregular gifts that prompt and guide their conduct. We say 
they lack discretion; that they lack common sense; that we do 
not know when they will stumble or fail. There is no steadiness 
of action, no certainty ever of success in any venture with them. 
The equilibrium of power, the concord of faculties in Charles B. 
Stuart resulted in a degree of wisdom in counsel, soundness and 
successful action in every vocation that made him sought for and 
of value in every department of life. He had that self-poise that 
invited confidence and almost insured success. With such gifts 
as these it is not surprising that he was called upon to assist in 
the promotion of important ventures; and few men in the State 
of Indiana have been identified with so many undertakings in- 
volving the welfare of a community and prosperity of the State as 
the deceased. As a citizen of Lafayette, he was one of the ^organ- 
izers of the Lafayette Club; one of the promoters of the Merchants' 
National Bank of that city, and a stockholder and director of the 
institution. He saw clearly the significance of natural gas to 
municipal comfort and prosperity, and his influence and capital 
helped to bring this natural product to Lafayette; his interest in 
agricultural affairs made him active as a director in the Tippe- 
canoe County Fair; he was a director in the Belt road of Lafayette, 
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and gave constant attention to every enterprise involving the wel- 
fare and prosperity of his city. But his attention and energy were 
not limited to his home city; they broadened out and covered the 
whole State of Indiana. For years he was identified with the 
State Board of Agriculture; he was one of the promoters of the 
State Bar Association, and from its inception until his death was 
chairman of the Board of Committee on Membership. For fif- 
teen years he was trustee of Purdue University, and for ten years 
president of the board which had in charge the management of 
that important and prosperous institution. With him such a po- 
sition was not a matter of form; he gave to it ten years of sym- 
pathetic labor; out of the largeness of his heart and affectionate 
sympathy for the young, he found infinite pleasure in the work. 
On the campus of this institution there should be erected a tablet 
with his name inscribed thereon : "The Friend of Purdue Uni- 
versity." 

In the midst of such exacting duties he found time, aided by 
the sympathy of his wife, and in coniunction with his father-in- 
law, the late Adams Earl, of Lafayette, to give attention to the 
importation and breeding of Hereford cattle. It is said that the 
great importation of the English royal winners of this class of 
animals, made from Great Britain by the firm of Earl & Stuart in 
1880, has been regarded as the most valuable shipment of such 
cattle in the history of this country. Upon that foundation was 
built the reputation of their beautiful Shadeland Farm. In look- 
ing over the comments of that department of the press devoted to 
stock-raising, upon the occasion of the death of our friend, I find 
that he was rated as an expert judge of Herefords, and one of the 
best informed men on either side of the Atlantic in this matter. 

Politically the deceased was a Democrat. He was active in all 
that 'pertained to his party's honorable success. For years few men 
in the State were so influential in its councils; yet he never sought 
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preferment for himself. He was sent as a delegate to the National 
Convention which nominated Mr. Cleveland at St. Louis, and re- 
mained to the last a warm adherent to the doctrines and policies 
of this statesman. 

He was a gentleman in all that this signifies; and the qualities 
that this term bespeak are essentially of a sound heart, involving 
self-respect and a courteous respect for others, supplemented by 
culture and accompanied by a knowledge and due observance of 
the fitness of things in social relations. 

Few men had so many warm personal friends; his manly char- 
acter and large-hearted nature won abiding friends. This was 
natural. Travelers in the desert pitch their tents where the re- 
freshing well and the cool palm tree invite. 

He belonged to a remarkable family — one of the most remark- 
able in the history of Indiana; father and mother and brothers 
were all of the highest type, and there existed a marked affection 
and loyalty between them which bespoke the type to which they 
belonged. 

It signifies much that for years after the death of the father 
the boys, with their widowed mother, came together annually and 
visited in the spirit of affection and loyalty the tomb of the father, 
and in that reverent presence, with flowers and love, sealed the 
bond that held their noble hearts together. 



A Member: Mr. President, I believe there is no more business 
before the house this afternoon, and I move therefore that we ad- 
journ until to-morrow morning. 

The President: Before that motion is put I desire to say that 
the committees that have not prepared their reports are expected 
to meet to-night at 8 o'clock at the clerk's office of the United 
States Courts, in the Federal building. 

The motion to adjourn prevailed, and the President announced 
an adjournment until to-morrow morning at 9:30 o'clock. 
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Friday, July 7, 1899, 9:3Q O'clock a. m. 
The President: Gentlemen of the State Bar Association, I have 
the pleasure of introducing to you this morning the Hon. William 
Wirt Howe, of New Orleans^ La., who will deliver the annual ad- 
dress on the subject of "Legal Ethics." 
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Annual Address Before the Indiana State Bar Association. 
Delivered by 

Hon. WILLIAM WIRT HOWE, 

Of the New Orleans Bar, at Indianapolis, July 7, 189$. 



I esteem it a great honor to have been invited to deliver an ad- 
dress on this interesting occasion, and before this distinguished 
Association, and in complying with the invitation I desire to say 
some quite elementary things concerning legal ethics. 

We have not met together as metaphysicians or psychologists, 
and need not dwell at length on the philosophy of ethics in gen- 
eral. Fortunately, perhaps, we are not called on to adjudicate 
upon the conflicting views of abstract thinkers on this subject. 

Whether moral ideas are secreted by the brain as the liver 
secretes bile; whether, again, the utilitarian theories of Hume and 
Paley are to prevail; whether we are to follow Reid, with his in- 
tentional and moral faculty, or Kant, with his categorical im- 
perative, are questions that may all be relegated to another plane 
and another place. 

We might content ourselves with the statement of Prof. Seth, 
of Edinburgh (Philosophical Review, November, 1898), thai; "the 
business of ethics is to organize into a coherent system our ordi- 
nary moral judgments ;" or we might hold with Prof. Paulsen, of 
Berlin, that ethics undertakes to answer the question: "What 
forms of social life and what modes of individual conduct are 
favorable or unfavorable to the perfection of human nature ?" 
These definitions may do for to-day, and we may agree with the 
former of these experts that we may base our theory of morals 
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upon the facte of human nature, and may prefer to be a little in- 
complete in our theory "rather than sacrifice to the demands of 
systematic completeness a single element of moral experience." 

We need not deeide what may be the true data or real basis of 
ethics in general, or of legal ethics in particular. We may as- 
sume that there is such a subject of consideration and briefly con- 
sider it. 

But some may say, "What is the use of telling us about pro- 
fessional ethics? We know the difference between right and 
wrong, and do not require any specific suggestions on this sub- 
ject." 

But such is not the verdict of the most intelligent men on these 

questions. A very bright poet has said that 

"Evil is wrought 

By want of thought 

As well as want of heart." 

Thereby stating a great truth, that right doing is very largely a 
result of careful attention and reflection as to what right doing 
may be under the special circumstances of a given case. When we 
are admonished to cease to do evil and learn to do well it is neces- 
sarily implied that there is such a thing as "learning" in the region 
of ethics. 

One of the best definitions of intellect is that given by Prof. 
Boyce, of Harvard, when he says that "intellect is the faculty 
of profiting by experience," and not only by the experience of our 
own lives, but of the lives of others. We thus start with a capital 
of past experience, to which we may add more or less, according 
to our ability, and in this way "learning" to do well becomes more 
and more a practicable thing. 

And coming now to some logical division of what must needs 
be a very brief discussion of professional ethics, I would like to 
speak first of what might be called the intellectual conscience in 
such matters. 
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For it may be affirmed that therfe is an intellectual. conscience 
in the conduct of a profession in a very, high sense. Matthew 
Arnold, in one of his acute essays on criticism, quotes a passage 
from Sainte-Beuve, the distinguished French writer, on this point, 
to the effect that all intellectual work should not only have the 
quality that is absolutely necessary to the expression of an idea, 
but that such expression should be in the best and highest form. 
And Mr. Arnold, commenting on M. Sainte-Beuve, says what is 
quite true in regard to all professional exertion: . 

"A Frenchman has in these matters what one may call an in- 
tellectual conscience; he has an active belief that there is a right 
and wrong in them; that is, in the methods of doing things from 
an intellectual point of view, and that he is bound to honor and 
obey the right; that he is disgraced by cleaving to the wrong." 

In other words, this intellectual conscience enjoins on us not 
only to do what as professional men we are bound to do, but also 
to do it in the best manner. 

And in this general statement there is involved a great deal 
that is important in the conduct of our professional life. Con- 
fining ourselves for the moment wholly to the question of this 
intellectual conscience as it concerns the legal profession, we may 
affirm that such a conscience enjoins upon us not only to do the 
work that our duty requires, but to do it in the most "artistic" 
manner. And when we have used this word "artistic" we have 
used an epithet of wide and deep significance, reminding us of 
the infinite pains which true artists take when they aspire to any 
worthy achievement. A friend of mine who enjoyed the acquaint- 
ance of Thalberg, the eminent pianist, hearing him play a very 
beautiful composition of his own, said: 

"Mr. Thalberg, why do you not play that piece in your con- 
certs?" 
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"Ah," he replied, "not yet, I have only been practicing it for 
about a year and a half." 

Now, we may think what we please about our friends, the 
artists, and the place, whether great or small, that they fill in 
human life, but we may at least learn something from that' quality 
they exhibit which is sometimes called .genius •but which has been 
described as "a capacity -for ^takiiigiDrPiiitc^pkihs." If such dili- 
gence is needed* ^ n-fiiskrahd painting and such like ornamental 
things, is it not as much needed in a profession that concerns the 
fortunes and perhaps the liberty or even the life of a client? May 
we not fairly say that from the beginning to the end of a law suit 
it is the duty of all concerned to obey the dictates of the in- 
tellectual conscience to the end, that every effort may realize itself 
in artistic expression of the best, and therefore of the most effective 
kind? 

Yet, what do we see when we flounder through the reports 
which roll in upon us as the waves of the Atlantic rolled in upon 
Mrs. Partington and her feeble mop ? 

Pleadings drawn in such a careless way that after they con- 
sumed a great amount of valuable time of court and counsel they 
barely escape utter condemnation; objections to testimony made 
without any definite or useful object; charges requested that vio- 
late almost every well-established rule; writs of error, with just 
blunders enough to make them the subject of tedious discussion, 
but not quite enough to merit a positive dismissal; assignments of 
error by the score without any reference to logical division or com- 
pression; briefs that are by no means edifying; to say nothing of 
oral arguments that are a weariness to the flesh. 

But that is not all. With great reserve and deference we might 
go a step further in our study of those voluminous works of the 
West Publishing Co. and others, in the way of reports, and ask 
if the opinions of our distinguished friends, the judges, qxe al- 
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ways inspired by that intellectual conscience which Arnold and 
Sainte-Beuve have so wisely described? For a judge is, after all, 
only a lawyer placed upon the bench, and justly amenable to the 
same rule. We must, of course, be very modest and polite in this 
matter* .tart may we not inquire, at least, whether the opinions of 
our;c<*a%rVre»i$ flU rases of that high artistic quality which char- 
acterized the uttefanoeff o£ % ltf4ifefieid fc aii4;Marshall? Or we might 
perhaps put it in this way: is iV necessary tod useful to deliver 
opioions in which the two grains of juridical wheat must be sought 
for in two bushels of chaff? 

And not to dwell too long on this branch of our topic, we might 
recall two examples of artistic work at the American bar which 
may illustrate the idea in hand. The one is that of Benjamin 
Bobbins Curtis, who, when he left the bench of the Supreme* 
Court of the United States and came to be often- heard as an 
advocate in that tribunal, was so famous for the exquisite clear- 
ness, remarkable conciseness and beautiful logical order of his argu- 
ments. The other example is that of Judah P. Benjamin, who 
represented in his early career a far distant portion of our com- 
mon country. It was characteristic of Mr. Benjamin that every- 
thing which he did at the bar was done with artistic precision. 
He had attained that simplicity which is the perfection of art; 
and perhaps it may not be beneath the dignity of this occasion if 
I relate a little story which has, at least, the advantage of being 
authentic. The late John A. Campbell, who was for a time a 
member of the Supreme Court of the United States, told me this 
anecdote during the last year of his life. Mr. Benjamin was mak- 
ing one of his charming arguments in that court, and when he 
concluded his remarks, Mr. Justice Grier, who sat next to Mr. 
Justice Campbell, turned to the latter and. said, sotto voce, "Why, 
that little Jew has stated his antagonist out of court." 

Of course, we cannot all be Curtises and Benjamins, but we 
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can at least stand up in theory for the jurisdiction of the in- 
tellectual conscience. And, perhaps, those of us who have to do 
with legal education, whether in office or law school, may exert 
some influence in this direction. 

But there is also what we may call the moral conscience, which 
is likewise involved in the conduct of professional life, and which 
is perhaps of greater concern, and it is to this that we may now 
allude as embracing the chief domain of legal ethics. 

And here we may be permitted to refer again to the fact that 
our judges are simply lawyers placed upon the bench, and that 
the jurisdiction of the moral conscience extends to them. Of 
course, we are bound in solido with our judges in sundry ways 
and have a deep concern in their reputation and influence; 
and simply as matter of public policy we must exercise due re- 
serve with reference to this branch of our topic; and yet there are 
some matters which may be usefully alluded to in this connection, 
and which every worthy judge will be glad to have frankly dis- 
cussed. 

Sir Henry Sumner Maine, in his work on ''Village Commu- 
nities," refers to the important control exercised over the Eng- 
lish bench by professional opinion, and remarks: 

"English law is, in fact, confided to the custody of a great cor- 
poration, of which the bar, not the judges, are by far the largest 
and most influential part. The majority of the corporators watch 
over every single change in the body of principle deposited with 
them, and rebuke and practically disallow it unless the departure 
from predecent is so slight as to be almost imperceptible." 

If this be true in England it is quite as true in America. And 
the watchfulness noticed by Maine should, no doubt, be extended 
to all departments of judicial conduct. It is not only the right, 
bu* the duty, of the bar to watch the bench in all things, not in 
any unfriendly spirit, but with respectful vigilance. 
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Ill the first place we have in many parts of our country an 
elected judiciary. It is not necessary to determine, here and now, 
what is the best method of choosing judges; but we may call at- 
tention to the fact that large money assessments are, in some 
places, levied on candidates for election to judicial positions, and 
that it is very difficult to reconcile such a practice with the highest 
ideal of ethics. A prominent judge in New York lately said 
quite frankly that he paid an assessment of $15,000 when he was 
nominated. It may be. that he was able and willing to contribute 
this sum to help on the great cause of popular government, and 
felt justified in doing so. It may also be a fact that he was obliged 
to borrow the money and load himself, not only with debts, but 
with other obligations to people who might try to use their in- 
fluence with him after his election. It is quite likely that the 
individual judge I have mentioned may have paid his money and 
acquired his office, and then administered its functions with per- 
fect skill and perfect impartiality; but, on the other hand, no one 
would be more prompt than he to admit that the system to which 
he made himself a party is a bad one, and easily tends to dishonor 
the judicial station. 

Again, from the point of view of professional ethics, it might 
be well for our friends, the judges, to cultivate the virtue of 
patience, which has been a cardinal one, at least, from the time of 
Job. One of the greatest of American judges was Francois- 
Xavier Martin. Born in France, he came in his youth to North 
Carolina, and was a prominent member of the bar of that State 
until he attained the age of forty-seven years. Coming then to 
the territory of Orleans as an appointed judge of the territorial 
court, he was afterwards made a member of the Supreme Court 
of Louisiana, and sat on that bench for thirty-one years. When 
he came to pass away at a great old age the eulogies pronounced 
upon him testified that he was not only a great common-law jurist 
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a'nd a great civilian, but especially that he possessed that missive 
patience which is so admirable a quality in the judge. One of his 
associates, Judge Bullard, said of him that "in his deportment 
toward the bar he rarely, if ever, evinced anything like petulence 
or censoriousness, while at the same time, on every proper occa- 
sion, he uttered rather the censure of the law than of the court 
upon such persons, whether parties or advocates, as merited re- 
proof." 

Of course judges are only men, and not angels, and are some- 
times sorely tried. But, beyond doubt, there is an unfortunate 
tendency in American courts to be impatient of full oral discus- 
sion. It is an old controversy as to limiting the time of counsel. 
Jt raged in ancient Greece, where it was the subject of many regu- 
lations. We are told that in Rome Pompey limited the prosecu- 
tion in criminal cases to two hours and the defense to three, but in 
after times the matter was left to the discretion of the court. A 
water clock was generally used to measure the time, and if the 
court extended the time it was said "to give water," "dare aquam" 

Martial, a poet of the second century, in one of his epigrams, 
speaks of an advocate who, like some of our convention orators, 
had the habit of drinking water between each period, and sug- 
gests that he should drink out of the water clock, thus at once 
quenching his thirst and abbreviating his speech. 

It was characteristic of the sweet reasonableness of Marcus 
Aurelius that he was willing to give a large measure and even to 
let the orators talk as long as they chose. A letter of Pliny on 
this subject is so valuable in its suggestions that it may be quoted. 
He says: 

"Whenever I sit on the bench I always give the advocates as 
much water as they require, for I look upon it as the height of 
presumption to pretend to guess before a cause is heard what time 
it will require, and to set limits to an affair before one is ac- 
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quainted with its extent, especially as the first and most sacred 
duty of a judge is patience, which is indeed in itself a very con- 
siderable part of justice. But the advocate will say many things 
that are useless? Granted. Yet is it not better to hear too much 
than not to hear enough? Besides, how can you know that the 
things are useless until you have heard them?" 

Those are memorable words, which modern judges might ponder 
with advantage. 

Our main concern to-day, however, will naturally be with the 
relation of the moral conscience to the duties of the advocate. We 
may all agree that the advocate should have this moral conscience, 
and that he ought to be governed by its dictates to some greater 
or less extent, and yet there have always been some curious popular 
theories concerning the practice of law which would seem to either 
deny the possession of this faculty or the observance of its man- 
dates. 

Indeed on this question there has for long been a great gulf 
fixed between the popular theory on the one hand and the pro- 
fessional theory on the other. To perceive this it is only necessary 
to read the Latin poets, who looked at the Roman bar from the 
popular point of view, and then to read by way of contrast the 
utterances of the classical jurists of the same period upon the same 
subject. 

In popular estimation the advocate has often been a shady sort 
of person. 

It is said that but one lawyer was ever canonized, and that was 

Saint Ives, of Brittany. And we are told that each year, when 

the peasants celebrate his fete day, they sing a hymn which has 

this refrain: 

Advocatus et non latro 
Res miranda populo. 

Which may be translated: 
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He was an advocate but not a thief, 
A wondrous thing in popular belief. 

It is said that somewhere once, perhaps in Oshkosh, they were 

laying the corner-stone of a courthouse with religious ceremonies, 

and the clergyman gave out a hymn to the assembled bar: 

Hark from the tombs a doleful sound; 

Mine ears attend the cry. 
Ye living men, come view the ground, 

Where ye shall shortly lie. 

Which reminds one of another cheerful anecdote of a man looking 
about in a country burying ground, a large and lonesome place, 
and seeing this inscription, "A good lawyer and an honest man." 
"This is very strange," he said, "that where land is so cheap they 
should bury two men in one grave." 

When I was studying law in St. Louis the late Colonel Benton 
made a public speech, in which he said of the opposing candidate 
for Congress, "Who is Uriel Wright? A calaboose lawyer, in the 
daily habit of crucifying the truth." 

And yet Mr. Wright was a very good man, as well as a very 
good lawyer. 

But perhaps one of the most remarkable examples of this popu- 
lar theory is found in a speech made by Wendell Phillips con- 
cerning the death of Eufus Choate. Mr. Phillips was a man of 
great ability on certain lines, and served a useful purpose as a kind 
of prophet. His voice had, what might be called the fatal gift of 
beauty, and could dignify what was really either commonplace or 
heretical, just as a skillful cornet player can give a certain interest 
to the most worthless melody. In this speech Mr. Phillips, who 
seemed to assume a kind of jurisdiction to sit in judgment over 
the new-made grave of Mr. Choate, drew a picture of a pantheon 
of jurists, in which the visiting statesman should be shown from 
one statue to another; and Greece should exhibit her Solon and 
speak of his noble code; and Rome should point to her Papinian, 
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who, in the mqst corrupt ? p§jied qJ the empire, could yet stand up* 

icffnxigfct and justice, and France should point to her D'Aguesseau, 
with all his wisdom and virtue; and England should say, "This is 
Erskine, who, in spite of George III and John Scott, made it safe 
to speak and write the truth in Britain/' and then New England 
should take up the legend and should say, "This is Choate, who 
made it safe to murder, and of whose health thieves inquired be- 
fore they begun to steal." 

And yet we all know that Rufus Choate was not only a very 
brilliant man, but a man of high personal integrity, and the statue 
which has been lately erected to his memory in the courthouse of 
Boston is a fitting memorial to one of the greatest citizens of that 
commonwealth. 

Manifestly these stories, which might be multiplied indefinitely, 
all imply a kind of belief on the part of people who have not the 
great advantage of belonging to the legal profession, that the 
practice of advocacy is something, at least, a little shady at the 
best. But if this belief be well founded our condition must be 
miserable indeed. 

It seems to me that the popular opinion thus alluded to is high- 
ly erroneous, and proceeds, to some extent, at least, from a want 
of that large knowledge and experience which are necessary to the 
formation of a just theory in such matters. 

Suppose we consider, in the first place, the question of criminal 
procedure and the ethical idea which is involved in the defense 
of accused persons. Perhaps if our lay brethren were able to 
formulate and study all the considerations which are involved in 
such a question they might not be quite so ready to take such very 
short views as they sometimes do. 

It is a constant experience, I think, to have intelligent lay- 
men ask, "Is it possible you can defend a man whom you believe 
to be guilty ? Is it honorable to do so ?" To such a very general 
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question we might reply that, no answer is really possible without 
the consideration of many important points of public policy. "We 
will all admit, of course, that the defense of criminals, especially 
in large cities, is too apt to fall into the hands of the least respon- 
sible members of the bar, some of whom are anything but orna- 
ments to the profession. And yet, on the other hand, it ought 
to be remembered that the very persons who ask the question 
stated above may be, to some extent, responsible for the character 
and methods of what is sometimes called "the criminal bar." If 
a large number of our fellow-citizens insist upon expressing the 
opinion that it is not honorable to defend a criminal who is be- 
lieved to be guilty the defense will be more apt to fall into im- 
proper hands. 

It is also true that now and then we have the question of ethics 
presented in a manner that is too sharply defined to be entirely 
agreeable. Thus the late T. F. Marshall, of Kentucky, related of 
himself that, when a very young -lawyer, he was appointed by the 
court to defend a man accused of parricide. He hastened to the 
jail to interview his client, and, of course, told the prisoner that 
he must confide in his counsel and tell him the exact truth, and 
then inquired: 

"Did you really kill your father ?" 
"Yes," he replied, "I reckon I did, Mr. Marshall." 
"Good heavens ! And what did you do that for ?" 
"Well, it was the fall of the year, and I didn't think it would 
pay to winter him." 

Now, this may seem a very tough example, yet even in such a 
-case I shall claim that Marshall was right in defending his client. 
The French have thought differently, at least in early days, and 
we are told of one occasion at least where the French bar had 
unanimously refused to defend an accused person on the ground 
that he was plainly guilty, and the accused was executed, and it 
was discovered too late that he was entirely innocent: It would 
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seem, therefore, that this rale of the French bar, if it still exists, 
cannot be a thoroughly sound one. 

We may all agree that an accused person must be tried accord- 
ing to the settled rules of criminal procedure unless, indeed, we 
wish to relapse into lynch law and barbarism. We must further 
concede that any trial which merits the name implies a defense as 
well as a prosecution, and it is not too much to assume that the 
accused is as much entitled to learned counsel as the state. The 
accused may be a "bad man," but he must be tried according to 
law, and such a trial implies the presence of a counsel for the de- 
fense in order to insure a correct result. 

In the first place, let it be remembered that while the accused 
may have committed the acts with which he is charged, those acts 
may not constitute a crime at all. Our lay friends sometimes for- 
get this important point. A ticket broker was some time ago in- 
dicted in New Orleans for forging an indorsement on a railroad 
excursion ticket, and was about* to be convicted before the petit 
jury, when it was discovered that the act he had committed did 
not constitute an offense under the law of Louisiana — a law, by the 
way, which has been since amended in this regard. The accused 
may have been a worthless wretch, but surely no one would seri- 
ously contend that his counsel had not the right to urge the de- 
fense in question. It is very difficult to decide sometimes whether 
an act with which a prisoner at the bar is charged is a punishable 
crime. Take the case of Keck vs. United States, in the 172d U. 
S. The accused had been convicted in the trial court, and the 
principal question in the Supreme Court of the United States was 
as to the legal meaning of the word "smuggling." The case was 
argued and reargued. Five learned justices said that the word 
"smuggling" meant thus and so, and the admitted acts of the ac- 
cused did not constitute that offense, while four learned justices 
declared that the conclusion of the majority could not be justified 
by law or lexicon. To the modest practitioner, therefore, it seems 
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that he may justly defend an accused person at least to the extent 
<*f discussing the very important question whether the established 
acts of the defendant constitute a crime. 

Again, we all know, what laymen sometimes forget, that the 
act with which the prisoner is charged may never have been com- 
mitted at all. The Irishman in the play, who, when he was asked 
whether he was guilty or not guilty, replied: "Indeed, I 'don't 
know until I have heard the evidence," was, perhaps, more of a 
philosopher than many have supposed. There have been cases 
where, during the progress of a trial for murder, the person alleged 
to have been killed has walked into -court. Mr. Thomas Nelson 
Page .has embodied such an incident in one of his clever sketches 
of Virginia life. Surely an honorable advocate may at least in- 
sist that the state establish very clearly the "corpus delicti/' 

Again, there have been examples where persons have confessed 
1 the commission of crime where either no crime had been com- 
mitted at all, or the person confessing was perfectly innocent. 
Perhaps Mr. T. P. Marshall's client was one of these. Such casts 
may certainly admonish the most sensitive counsel that he may de- 
fend a criminal in an apparently desperate predicament, provided, 
however, that he do so by the methods we shall allude to in a 
moment. 

Again, as we all know, there is a dread disease called insanity, 
which we claim to understand a little, but in regard to which we 
have yet a great deal to learn. Who shall dare to decide ex parte 
that an accused person who has committed some dreadful deed 
has really and necessarily committed a dreadful crime, in the 
moral and juridical sense ? The convolutions of the human brain 
are so numerous! How shall we know that this harp of a thou- 
sand strings was really in tune? How, indeed, unless with the 
trained skill of professional athletes, counsel on both sides assist 
the court and enlighten the jury? 

Again, even when a crime has been beyond doubt committed 
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by the accused there are .different degrees of .crime., It is on& 
thing to commit murder and quite another to commit man- 
slaughter. It is one thing to commit an assault with intent to 
murder, and another thing to commit an assault with intent to 
kill, and still another to commit a simple assault. And it is a 
matter of high public policy that able counsel on both sides should 
help to solve such protyems of degree. 

Again, as noted by the Supreme Court of the United States 
in a case with which you are naturally familiar, it has from oldep 
times been deemed wise, all things considered, that the presump- 
tion of innocence should attend the accused throughout his trial; 
and that, as the Emperor Trajan declared, it is better that the 
guilty should escape than that the innocent should suffer. Surely 
the advocate has the right to stand by with ceaseless vigilance and 
insist on the observance of this rule in all criminal cases. 

As for civil cases, the right of advocacy is, if anything, still 
more manifest. Who can tell what are the real merits of a con- 
troversy of this kind until it has been thoroughly sifted on both 
sides? I take up at random one of the latest reports, the 172d 
United States. It contains forty-three opinions. In eight cases, 
or nearly twenty per centum, there was dissent. In two cases one 
justice dissented; in two others two justices dissented; in two 
others three justices dissented, and finally in two others four jus- 
tices dissented. We all remember the income tax case and the 
trans-Missouri traffic case. When very learned men, under the 
responsibility of a great official position, can thus differ in regard 
to the meaning of human language, or even of a single word, the 
advocate may certainly take Rides, in advance of a decision, in 
perfect good faith. And so we have a right to say that in all im- 
portant civil litigation there are two sides at least. There may 
be honest difference of opinion as to either law or fact, or both, 
and notwithstanding all that laymen may think or say, an honor- 
able lawyer may appear in a civil suit for either plaintiff or de- 
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ffendant, provided he' does so in accordance with what we under- 
stand to be the rule of ethics of the English and American bar. 
Litigation is necessarily a kind of warfare ; but war has its laws, its 
rules of honor, its maxims of chivalry. We are to make war for 
our clients, but we are to do so in only honorable ways. We are 
to state the facts, whenever we state them, correctly. We are to 
quote the law, whenever we quote it, correctly, and it is in the ap- 
plication of correct law to real facts that the skill of advocacy is to 
be exhibited. 

And so, as it seems to me, we may sum up the whole matter of 
professional ethics, so v far as the duties of the advocate are con- 
cerned, in the simple proposition that we are to present the facts 
of our side correctly, and quote the law correctly, and then make 
war for our client to the best of our ability in accordance with the 
rules of honorable warfare. This is not only common sense, and 
common honesty— this is not only justified by the best theories 
of judicial contest and decision, but, as honesty is the best policy, 
it is justified by the example of the best and the really most suc- 
cessful advocates. Can you imagine Berryer, of France, or Sir 
Charles Russell, of England, or Mr. Evarts, of New York, mis- 
stating facts or misquoting law? It was said of the late Henry. 
R. Selden, of Rochester, by Prof. Pomeroy in his work on equity, 
that his briefs might be cited as authority, and Prof. Pomeroy 
actually cites one in a note. 

Putting the matter on the lowest plane, of a mere desire for suc- 
cess, who are the advocates that greatly succeed in the last analysis 
and result? They are those who state the facts with precision, 
and the law with precision, and then apply that law to those facts 
with such power of speech as the Lord has given them, and so 
rightfully get what is called the "ear of the court." When the 
lawyer does this, and he must not do less, he may then cheerfully 
leave the result to the general rules which society has made for 
itself in these matters. There may be what we think great mis- 
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carriages of justice. Cases will be wrong now and then, but ;apt, 
I think, on account of the rule I have ventured to formulate. 
The law of gravitation may seem to work badly sometimes, as 
when the breadwinner of a family falls and fractures his skull. 
Nevertheless, the law of gravitation will go on, and we must reckon 
with it. Judges will sometimes seem very wrong-headed, and 
juries very idiotic; but, on the average, justice will prevail if the 
truth of law and fact be faithfully applied by counsel. 

Let us have faith enough in our profession to believe that law 
is not a "solemn jugglery," but a great science, and that the hon- 
. orable advocate is one of the pillars of the State. And when some 
misguided lay brother expresses the opinion, for example, that 
lawyers like to stir up litigation, let us quote Cicero, who declared 
that "it is ignorance of the law, and not the knowledge of it, that 
if litigious." 

Celsus, a jurisconsult of the second century, denned law to be 
the art of knowing what is good and just; and Ulpian, as quoted 
in the Pandects, commenting on this definition, says that f< he 
speaks well who declares us to be ministers of justice; for we cher- 
ish justice, and our profession is to know what is good and equita- 
ble, and to separate what is equitable from what is iniquitous, dis- 
tinguishing the lawful from the unlawful." There may have been 
pettifoggers in ancient Rome, but they were not produced by study 
of these classical jurists, whose lofty sentiments are still worthy of 
study. Or, coming down more nearly to our own time, if we need 
precedents, we might remember the fine example of Roger Brooke 
Taney, who, when he was at the bar of Maryland, is agreed to have 
displayed that fidelity to the court, as well as to clients, that made 
him eminent for his open and candid statement of the law and of 
the facts. 

One can see in Paris the statue, in the Palais . de Justice, of 
Pierre Antoine Berry er, and on the pedestal of yellow marble two 
allegorical figures, the one of Fidelity and the other of Eloquence. 
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They sum up in part at least the duty of the advocate — fidelity to 
the truth of the fact and the scientific accuracy of law on the one 
hand and eloquent speech on the other, whereby the accurate law 
shall be applied to the salient facts in the best interest of the 
client. 

And opposite you may see the statue of Malesherbes, the recol- 
lection of whose life and death reminds us of even a higher range 
of professional sentiment and another essential quality of the ad- 
vocate. 

When Louis XVI was dragged before the Convention for judi- 
cial murder, his chosen counsel excused himself from appearing 
for the defense on the ground that he was enfeebled by age. M. 
de Malesherbes volunteered his services, being then seventy-two 
years old. I carinot forbear to translate the words of Chateau- 
briand concerning the incident. He says in his "Melanges:" 

"To submit to death with dignity and courage is a spectacle of 
which the Revolution has furnished many examples. But we see 
M. de Malesherbes emerge from his retreat, at the age of seventy- 
two years, in order to offer to his old master, by whom he was 
almost forgotten, the authority of his white hair and the venerable 
support of his old age, and to become for the third time the coun- 
sel of one who was without a crown and in fetters — of one who 
could only offer him the glory of finishing his days upon the same 
scaffold. M. de Malesherbes wrote to the President of the Conven- 
tion proposing to defend the King, and saying, 'I do not ask you 
to communicate my offer to the Convention, for I am far from be- 
lieving myself a personage of sufficient importance to occupy its" 
attention; but I have been called twice to the councils of him who 
was my master at a time when this function was sought for by all. 
I owe him the same service when the function is one that many 
find too dangerous/ " "Plutarch," continues Chateaubriand, "has 
transmitted to us nothing more heroic. When the King was led 
to the Convention, M. de Malesherbes addressed him only as 'Sire' 
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and Tour Majesty/ Treilhard heard him, and cried out furiously, 
'What renders you so bold to use words which the Convention has 
proscribed?' 'My contempt for you and for life/ replied M. de 
Malesherbes." 

Malesherbes paid for this mot with his head. But so long at 
least as those statues stand in the Palais de Justice the world will 
not forget that the three sacramental qualities of the great advo- 
cate are fidelity, eloquence and courage. 



Charles L. Jewett : Mr. President, I move that the thanks of the 
State Bar Association be extended to Mr. Howe for the very able ad- 
dress we have just listened to. 

The President: Gentlemen, you have heard the motion. The 
chair knows that it meets the unanimous approbation of this Asso- 
ciation. I take it that I can say, therefore, that the motion has pre- 
vailed. ( Applause. ) 

William P. Fishback : Mr. President, may I interrupt the regu- 
lar order? This I understand to be a regular body, and, after hav- 
ing listened to Mr. Ketcham's paper, emphasized by his honor, 
Judge Howe, on the subject of "Assessments for Political Purposes," 
I thing it advisable that we should instruct our Conimittee on Legis- 
lation to do something. Forty-one years ago Simon Yandes, of this 
city, and Col. A. W. Hendricks, who is now dead, were on the Re- 
publican ticket for the office of Supreme judge, with two other gen- 
tlemen who, I am ashamed to say, I cannot remember. I was on the 
same ticket for prosecuting attorney. The. assessment on Mr. 
Yandes by the State committee was $100. At the end of the cam- 
paign Mr. Wallace gave him a check for $25, which was unused, 
making his contribution $75 even. I was candidate for prosecutor 
in a circuit composed of seven counties, and I was assessed $1 in 
each county, making $7 in all. Since that time we have progressed. 
In this State at the last election there was assessed and spent for 
different purposes by the two political parties between $40,000 and 
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$50,0.00 in Marion county aloneT Now we cannot attend M kMpty-i 
body, but it seems to me we ought to attend to that part of it fettjp 
gested by. Mr. Ketcham's paper, and I therefore offer the follbwihg 
resolution': - : " A '''■'■'■' 

"Resolved, That the Committee on Legislation are hereby in- 
structed to prepare a bill to be presented to the Genera! Assembly of 
Indiana, at its next session,- providing for the punishment of any 
person or persons who shall solicit from any candidate for judicial 
office the payment, directly or indirectly, of any sum or sums of 
money for political purposes." . ; • 

I move the adoption of that resolution. • 
- Chester Bradford : I second that motion. 

The President : Gentlemen, you hav£ heard the resolution read 
by Mr. Pishback, and the question is upon its adoption, which mo- 
tion' has been seconded. Is there any desire to discuss it? 

W. H. H. Miller: I move that the resolution be amended by in- 
serting after the word "solicit" the wotds "or receive." 

Nathan Morris : "Solicit, receive or give." 

W. H. H. Miller: It is very easy to bring a moral pressure which 
has all the effect of a demand, and a statute of that kind, in order -to 
escape political committees, must be many sided and embrace a 
gtfeat many things. 

W. P. Fishback : I will insert that word by permission. 

L. P. Hackney : A gentleman over here has suggested that, for 
Mr. Fishback'fc benefit, it be made retroactive, so as to require the 
reimbursement of contributions to political committees during the 
last six or seven years. 

The President: Gentlemen, the resolution offered by Mr. Fish- 
back has been amended pursuant to the suggestion of Mr. Miller, 
and is now before the house. 

Charles L. Jewett: Before a vote is taken on that matter, I am 
compelled to do what I rarely have to do, and it is always unpleasant 
to oppose, particularly, my dear friend, Judge Fishback. .1 believe 
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the passage of this resolution unnecessary, probably, certainly in- 
effectual, and that it is, to a certain extent, a reflection upon the 
practices, or the necessities, or the misfortunes of the gentlemen 
who are now holding, and for years past have held, judicial stations 
in the State of Indiana. There was a time, you may remember it, 
when I had something to do with the collection of money for the 
purpose of keeping one of these political organizations a going con- 
cern — and I did not finally succeed in doing it, but that is aside — 
judges were assessed as other candidates were assessed, for the legit- 
imate expenses of the campaign. That the practice is wrong, that it 
is discreditable, I not only entertain no doubt, but I have the most 
profound conviction that the use of money in the manipulation of 
elections is a crime against the security, against the Constitution, 
against the dignity of the State and Nation. I am thoroughly con- 
vinced about that point, but any action which should be addressed to 
this matter should be comprehensive, should include all candidates 
for office, from the highest to the lowest, and ought not to single out 
the judiciary of Indiana. I do not believe that any gentleman has 
ever sat upon the Supreme or Appellate bench of Indiana during 
my professional career whose opinions upon any subject have been 
influenced except by the highest considerations of honor and duty. 
And I do not like the passage of this resolution. It will do no good. 
If a political committee desires to extort from a candidate money, 
it will find a way to bring pressure to bear upon him, and if a candi- 
date desires to contribute, he will find a< way to contribute, notwith- 
standing all the statutes you can pass, and all the enactments of the 
Indiana Legislature. Therefore, as it would, in my judgment, be 
merely a reflection upon the past practices of judicial candidates, 
and would, I think, subserve no proper end, I feel that it should be 
left to the time, which I believe will some time arrive, when the 
people, having sunk still further in the degradation of politics, 
which, in the last twenty or twenty-five years has dominated 
municipal, state and, I fear, in some instances, national elec- 



Digitized by VjOOQIC 



LEGAL, ETHICS. II9 

tions, will rise to a higher conception of citizenship, that will 
not only make such practices unnecessary, but reprehensible, 
and afford no advantage to those engaged in them. But in the 
present state of the public mind and public morals, I believe 
that the resolution is unnecessary. And really, from Judge 
Fishback's remarks, I think he feels that it is not so much a 
matter of assessments, but the size of the assessment. (Laughter.) 
I noticed that he made no objection to the fact that he only 
paid $7 for an office extending into seven counties, but now 
it seems the price is higher, and it is the amount of the assessment, ' 
and not the practice itself, that is reprehensible. I want to know, 
my dear brother, if there is any difference between the practice then 
and now. I understand the judges do contribute now. They don't 
pay as much, Mr. Howe, as they do in New York. It used to be 
$1,200, but is now $2,500 to $3,000, evidenced by paper that is not 
negotiable in any bank in the State. I therefore oppose the adop- 
tion of the resolution. 

W. A. Pickens : Mr. President, I do not think we can be enlight- 
ened on this question by discussion. We have another address to 
hear this morning, and I therefore demand the previous question. 

The demand for the previous question prevailed and the resolu- 
tion as amended was adopted. 

The President : The next order of business on the programme, 
gentlemen, is the paper by John T. Dye, of Indianapolis, on the sub- 
ject of "Limitation upon the Freedom of Contract/' 
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CONTROL OVER THE FREEDOM 

OF CONTRACT. 



Paper by JOHN T. DYE. 



When the people are disturbed by any change in economic and 
social conditions from which they apprehend real or imaginary evils, 
the first impulse is to repress the movement by legislation. But, as 
economic and social laws are sometimes stronger than legislative en- 
actments, these attempts have not always been successful. Such 
legislation often produces results entirely different from those in- 
tended, and sometimes accelerates the very movement it is designed 
to repress. ... 

Great changes have taken place in the occupations and methods 
of production and distribution in this country in the last three- 
quarters of a century. New conditions have arisen. Pour or five 
millions of people on the Atlantic coast, employed chiefly in agri- 
culture, with little commerce and few manufactures, have grown 
into more than seventy, millions,' occupying the continent. 

Our productive power has become far greater than our capacity 
to consume the products of our industries. Great numbers of people 
are already dependent for their support upon industries which can 
only be kept in operation by finding an outlet and sale for their 
products in the markets of the world. 

The habit of saving, which has largely grown up during the last 
half century among the laboring classes, has swelled the accumu- 
lations of capital in banks, savings societies and life insurance com- 
panies to such an extent that it is possible to carry on the business 
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of production and distribution on ; a scale unknown^ bdforfc. And 
tbis capital mtrst be employed in productive industry, or become 
stagnant. If unemployed, instead of being distributed in wages it 
must be hoarded, or wasted in luxury in Oriental fashion. 

We have acquired new methods and facilities of co-operation. 
Enterprises of great magnitude are now carried on by the volunr 
tary associated action of. multitudes of men/ 

This kind of voluntary co-operation, under the sanction and pro- 
tection of the law, has been encouraged by statutes authorizing in- 
dividuals to combine in corporations, in all the states. 

In the language of Justice Field, twenty years. ago, "There is noth- 
ing that is lawful to be done to feed and clothe our people, to beau- 
tify and adorn their dwellings,- to relieve the sick, to help the needy, 
and to enrich and ennoble humanity, which is not, to a great extent, 
done through the instrumentalities of corporations." 

The extent and variety of the voluntary co-operation of indi- 
viduals protected by law, under institutions which secure liberty to 
all, is the most striking feature of the civilization, of the democracy 
of the New World, • 

The completion of our railroad system of necessity required the 
employment of vast amounts of capital in single undertakings, and 
the employment of great numbers of men in one kind of business, 
under unity of management. 

This has furnished a great object lesson in the organization of 
industry, History furnishes no example of any laboring class equal 
in numbers which will compare favorably with locomotive engineers 
and the higher classes of railroad employes, in comfort, intelligence 
and character. 

Manufacturing industries have grown up, necessarily requiring 
large plants, vast aggregations of capital, and employing thousands 
of laborers under one control. The obvious economic advantages of 
unity of management and administration have caused the same 
method to be applied in other kinds of business. Combinations have 
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been formed, the direct object of which i8 to restrain competition. 
Laborers in these various industries have also formed combinations 
for mutual protection, and to secure higher wages. 

In the meantime, the small producer is thrown out of employ- 
ment ; he cannot compete with unlimited capital, improved machin- 
ery and unity of management. There is displacement in the ranks 
of labor. The village shoemaker has gone; the country mill has 
stopped ; in those branches of business where competition is under 
control, the commercial traveler must seek another calling ; compe- 
tition between small dealers, in business which has come under con- 
trol of combinations, has ceased, and has been transferred to a 
larger field. 

Many people have become alarmed at the power of these vast 
aggregations of capital and the real or imaginary evils which they 
think will follow. 

On the other hand, it is suggested that this is a normal evolution 
in the economic world ; that it comes inevitably from improved ma- 
chinery, better methods of transportation, accumulations of capital 
and increasing population; that it is a voluntary organization of 
industry upon a higher plane, made necessary by the changed condi- 
tions ; that it means economy in production, lower and more stable 
prices for products, expansion of markets, more constant employ- 
ment, and, in the long run, better wages to the laborer. 

And it is pointed out that only through these combinations of 
labor and of capital under these new conditions can labor secure a 
larger share of the fruits of industry; that there is no way for 
the coal miner, for instance, to secure higher wages, except by com- 
bination, and no way by which a combination of miners can attaint 
this result without a further combination of coal operators, to main- 
tain such reasonable prices as shall make it possible for them to pay 
adequate wages and continue in business ; that unrestrained compe- 
tition in some industries has become so fierce and destructive as to 
be ruinous, and combination, under such conditions, is absolutely 
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indispensable to the public, welfare; that if freedom is to be pre- 
served, competition cannot be regulated by law, but must be con- . 
tf oiled by the intelligent, voluntary action of conflicting interests ;, 
that freedom must not be sacrificed, either to preserve competition 
or defeat combination; that if the welfare and prosperity of the 
wage-earner is to be maintained at its present standard, if the in- 
creasing millions who are to occupy this continent are to find occu- 
pation and abide in peace and content, and the progress of our civil- 
ization is not to be arrested by fierce and violent struggles over the 
distribution of wealth, the mills and shops that furnish employment 
must be kept busy ; they must be free to protect themselves from the 
disastrous effects of ruinous competition at home and to use all le- 
gitimate means to successfully overcome competition with foreign 
products abroad. As we grow in population we are compelled by 
necessity, in order to find employment for capital and wages for 
labor, to expand our markets and reduce the cost of production and 
distribution, not only by labor-saving machinery and improved 
methods of transportation, but by higher skill and greater intelli- 
gence, and better organization of industry, that we may meet and 
overcome competition of other countries in the markets of the world. 

Whether this movement be for good or evil, is an economic and 
social question, and not a legal one ; and economic questions have a 
way of working out their own solution. It is clear, however, that 
there is no way to arrest this movement except by the legislative con- 
trol of the freedom of contract in the use and disposition of prop- 
erty, in such manner as to prevent the employment of vast amounts 
of capital in one class of business under unity of control and man- 
agement ; and we are confronted with the legal question, How far is 
this possible under our system of government ? 

The legal question would be comparatively simple in a govern- 
ment where the sovereignty was vested in one body or head, but it is 
more complicated under our system of government, where sover- 
eignty rests in the people, and they have divided up and parceled out 
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its exercise between the federal government and the forty-five 
states, and between the executive, legislative, and judicial depart- 
ments, and have incorporated in the organic 'law all the checks that 
could be devised upon the exercise of sovereign power, to protect 
and preserve the historic rights which the English race has acquired 
in its long contest for freedom. 

The great contribution of English-speaking people to civilization 
has been in developing and establishing institutions which enlarge, 
protect and defend the area of individual freedom, the right to lib- 
erty, property and the pursuit of happiness. And this has been 
accomplished by limiting the functions of the 3tate,« .conferring the 
exercise of different portions of governmental authority upon sepa- 
rate agencies, and resigning the action of these 1 agencies by 'the 
various checks and devices which have been discovered in the pain- 
ful struggle of five* centuries; ■ •. . 
. "It is the felicity of the American people," says Professor Hare, 
"that, while they are sovereign, they have given bonds not to exercise 
their power despotically, and cannot, even on the pretense of neces- 
sity, or of the greatest good of the greatest number, disregard the 
rights of individuals." Hare's American Constitutional Law, p. 
1243. , 

The constitution confers - on congress exclusive- power within a 
carefully defined sphere, in which the states have no jurisdiction. 

As to powers not granted to the national government, each of the 
states is supreme in its own territory, but has no jurisdiction be- 
yond its boundaries. No state can exercise any control outside of 
its own territory over the acta or contracts jof individuals or corpo- 
rations residents of other states. The citizens of each state are also 
citizens of the United States, and entitled to the privileges and 
immunities of citizens in the several states. 

The exercise of governmental power is further divided between 
legislative, judicial and executive departments, and the action of 
each department is confined to its own sphere. Legislation can be 
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exercised only within the -sphere of "legislative power," and is only 
subject to the limitations contained in the constitution to protect 
the historic rights which are declared inalienable by the declaration 
of independence. 

So that a legislative enactment, to be law, must be (1) within the 
sphere of "legislative power," (2) it must be within the jurisdic- 
tion of the legislative body enacting the statute, and (3) it must 
not violate the organic law ordained in' the constitution. 

I. THE POWER OF CONGRESS OVER THE FREEDOM OF CONTRACT. 

Congress has only such powers as are expressly granted to it by 
I he constitution, and as are necessary and proper to carry out such 
express powers. Among these are the power to enact a bankruptcy 
law ; the power to coin money and regulate the value thereof ; and 
the power to regulate commerce among the states and with foreign 
nations. 

(1) Under the power to pass a bankruptcy law, congress may 
destroy the obligations of contracts. 

(2) Under the power to coin money and regulate the value 
thereof. 

Where a contract has been made payable in dollars, congress may 
change the value of the dollar and the contract will be payable in 
legal dollars at the time of its enforcement. 

Congress may also make paper money, issued by the government, 
legal tender. 

But where the contract is made payable in commodities, or in so 
many ounces of gold or silver, congress cannot alter the contract 
by requiring it to be paid in a different commodity or a less amount 
of bullion than that stipulated. 

It is not in the power of congress to prevent parties from making 
contracts payable in bullion or commodities, nor in the power of the 
states. The states are forbidden by the constitution to impair the 
obligation of contracts, but no such restraint is imposed on the 
United States ; their inability rises solely from want of power, and 
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ceases to exist when a contract stands in the way or falls within thfr 
scope of any of the powers conferred expressedly or impliedly by 
the constitution. Hare's American Constitutional Law, 1239. 
Trebilcock vs. Wilson, 12 Wall. 687; Bronson vs. Bodes, 7 Wall. 
229. 

So that any regulation of the value of money or coin that would 
increase or diminish the value thereof would only apply to contracts 
payable in money at the time of the enactment, and to contracts 
thereafter made payable in money; and all persons would be free, 
notwithstanding such enactment, to make contracts payable in com- 
modities or bullion, or for so many ounces or pennyweights of gold 
or silver, and such contracts would be enf orcible at law. 
(3) The Commerce Clause of the Constitution. 

The power to regulate commerce with foreign nations, among 
the several states and with the Indian tribes, is committed by the 
constitution to congress. 

In this vast field its power is supreme and exclusive ; it may make 
such regulations as its judgment dictates, subject only to the limi- 
tations imposed in the constitution. It can impose no tax or duty 
upon articles exported from any state. It can give no preference, by 
any regulation of commerce, to ports of one state over those of an- 
other, nor shall vessels bound to or from one state be obliged to en- 
ter, clear or pay duties in another. No person can be deprived of 
liberty or property without due process of law, nor shall private 
property be taken for public use without just compensation. 

Over contracts coming within the sphere of foreign and inter- 
state commerce, the states have no jurisdiction, except in the exer- 
cise of the taxing power, the police power, and the power of emi- 
nent domain, all of which are subject to the limitations of the fed- 
oral constitution. 

(a) Foreign Commerce. 
During the first century of our history, excepting the embargo 
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in Jefferson's administration, and regulations in the navigation 
laws, and the laying of duties on imports, our foreign commerce has 
been left practically free, and the necessity for it to remain free is 
so great, if we are to continue to grow and find employment in peace 
at home for the millions who are to inhabit this continent, that 
there need be little apprehension that it will ever be subjected to in- 
jurious restraint, unless it shall be through the power to lay duties 
on imports. The numbers of people and the variety of occupations 
affected are too great, and the interests involved are too vast and 
sensitive. 

Even so slight a regulation as the requirement that a reasonable 
rate should be fixed and established for the transportation of ex- 
ports from interior points to the seaboard, instead of leaving such 
rate elastic and flexible so as to enable exporters to meet the compe- 
tition of other countries in foreign markets, would arrest the free 
and continuous movement of our surplus products and greatly in- 
jure the grain grower and manufacturer, who must find markets 
abroad for their surplus products in competition with other coun- 
tries. 

(b) Commerce Among the States. 

While the confusion and friction wrought by conflicting legisla- 
tion of jealous states was one of the strongest incentives to the 
formation of the Federal Union, it is worthy of note that until 1887 
there was no general act to regulate commerce. 

We had a whole century of splendid achievement, unparalleled 
in the history of the world. * Our railroad system has been com- 
pleted and operated by private enterprise, practically without re- 
. straint or regulation by congress, including, the continental roads, 
to build which congress largely contributed the money. 

Sir Henry Maine,- in his Essay on Popular Government, page 51, 
declares that "All this beneficent prosperity reposes on thesacred- 
ness of contract and the stability of private property ; the first the 
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implement, and the last the reward of success in the universal com- 
petition/* 

And the act to regulate commerce,' passed in 1887, in the language 
of Jackson, J., in J. C. C vs. B. & 0. R. R. Co., 43 Fed. 37, which 
has been three times cited with approval by the supreme court, 
"leaves common carriers as they were at common law, free to make 
special contracts looking to the increase of their business, to classify 
their traffic, to adjust and apportion their rates so as to meet the 
necessities of commerce, arid generally to manage their important 
interests upon the same principles which are regarded as sound and 
adopted in other trades and pursuits" * * * "subject to the 
two leading prohibitions that their charges shall not be unjust or 
unreasonable, and that they shall not unjustly discriminate so as to 
give undue preference or advantage, or subject to undue preference 
or disadvantage persons or traffic similarly circumstanced." 

While congress has power to fix rates or charges for interstate 
transportation, there was no attempt to do so in the act to regulate 
commerce, and if such regulation should be attempted in the future, 
the limitation of the fifth amendment would apply to the action of 
congress the same rule which has been applied under the fourteenth 
amendment to the action of the states, and would prohibit the estab- 
lishment of rates for the interstate transportation of persons or 
property that would not admit of the carrier earning such compen- 
sation as should, under all the circumstances, be just to it and to the 
public, without some proceeding by due process of law to determine 
as to the reasonableness of such rates. Smyth vs. Ames, 169 U. S. 
466. 

Congress has unquestioned power to prevent contracts, combina- 
tions or conspiracies to restrain trade that come within the sphere 
of its jurisdiction to regulate interstate or foreign commerce, but 
outside of this field it has no such power. 

The rule upon this question is very clearly stated In re Qreene, 52 
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Fed. 113 (1892), in a lucid opinion construing the anti-trust law 
of July 2, 1890. 

"Congress may place restrictions and limitations' upon the right 
of corporations created and organized under its authority to acquire, 
use and dispose of property. It may also impose such restrictions 
and limitations upon the citizen in respect to the exercise of a pub- 
lic privilege or franchise conferred by the United States. But con- 
gress certainly has not the power or authority under the commerce 
clause, or any other provision of the constitution, to limit and re- 
strict the right of corporations created by the states, or the citizens 
of the state, in the acquisition, control and disposition of property. 
Neither can congress regulate or prescribe the price or prices at 
which such property or the products, thereof shall be sold by the 
owner or owners, whether corporations or individuals. It is equally 
clear that congress has no jurisdiction over, and cannot make crim- 
inal the aims, purposes and intentions of persons in the acquisition 
and control of property, which the states of their residence or crea- 
tion sanction and permit. It is not material that such property, or 
the products thereof, may become the subject of trade or commerce 
among the several states or with foreign nations. Commerce among 
the states within the exclusive regulating power of congress, 'con- 
sists of intercourse and traffic between their citizens, and includes 
the transportation of persons and property, as well as the purchase, 
sale and exchange of commodities/ County of Mobile vs. Kimball, 
102 U. S. 691-702; Gloucester Ferry Co. vs. Pennsylvania, 114 
U. S. 203, 5 Sup. Ct. Rep. 826. In the application of this compre- 
hensive definition, it is settled by the decisions of the supreme court 
that such commerce includes, not only the actual transportation of 
commodities and persons between the states, but all the instru- 
mentalities and processes of such transportation. That it includes 
all the negotiations and contracts which have for their object, or 
involve as an element thereof, such transmission or passage from 
one state to another. That such commerce begins, and the regulat- 
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ing power of congress attaches, when the commodity or thing traded 
in commences its transportation from the state of its production 
or situs to some other state or foreign country, and terminates when 
the transportation is completed, and the property has become a part - 
of the general mass of the property in the state of its destination. 
When the commerce begins is determined not by the character of the 
commodity, nor by the intention of the owner to transfer it to an- 
other state for sale, nor by his preparation of it for transportation, 
but by its actual delivery to a common carrier for transportation, 
or the actual commencement of its transfer to another state. At 
that time the power and regulating authority of the states ceases, 
and that of congress attaches and continues until it has reached 
another state, and become mingled with the general mass of prop- 
erty in the latter state. 

"That neither the production or manufacture of articles or com- 
modities which constitute subjects of commerce, and which are in- 
tended for trade and traffic with citizens of other states, nor the 
preparation for their transmission from the state where produced 
or manufactured, prior to the commencement of the actual transfer, 
or transmission thereof to another state, constitutes that interstate 
commerce which comes within the regulating power of congress; 
and, further, that after the termination of the transportation of 
commodities or articles of traffic from one state to another, and the 
mingling or merging thereof in the general mass of property in the 
state of destination, the sale, distribution and consumption thereof 
in the latter state forms no part of interstate commerce. Pensacola 
Tel. Co. vs. Western Union Tel. Co., 96 U. S. 1 ; Brown vs. Houston, 
114 U. S. 622, 5 Sup. Ct. Eep. 1091; Coe vs. Errol, 116 U. S. 517- 
520, 6 Sup. Ct. Eep. 475; Bobbins vs. Taxing Dist., 120 U. S. 497, 
7 Sup. Ct. Rep. 592; Kidd vs. Pearson, 128 U. S. 1, 9 Sup. Ct. Rep. 
<>. In the latter case the supreme court pointed out the distinction 
between commerce and the subjects thereof, and held that the man- 
ufacture of distilled spirits, even though they were intended for ex- 
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port to other states, was not commerce, falling within the regulat- 
ing powers of congress." 

This same rule was followed in United States vs. E. C. Knight 
Co., 60 Fed. 934, and the case was afterward affirmed by the 
Supreme Court of the United States in 156 U. S. 1. 

In this case the Supreme Court decided that the act to protect 
trade and commerce against unlawful restraint and monopolies, 
July 2, 1890, applied to monopolies in restraint of interstate and 
international trade or commerce, and not to monopolies in the man- 
ufacture even of necessities of life ; that the intent to export a man- 
ufactured article to foreign nations or to send it to another state 
did not determine the time when the article or product passed from 
the control of the state and belonged to commerce; and that, accord- 
ingly, the act did not apply to a company engaged in one state in the 
refining of sugar under the circumstances detailed in that case, be- 
cause the refining of sugar under those circumstances bore no dis- 
tinct relation to commerce between the states or with foreign na- 
tions. In an, opinion in which eight members of the court con- 
curred, the Supreme Court said : 

"The argument is that the power to control the manufacture of 
refined sugar is a monopoly over a necessary of life, to the enjoy- 
ment of which by a large part of the population of the United 
States interstate commerce is indispensable, and that, therefore, the 
general government, in the exercise of the power to regulate com- 
merce may repress such monopoly directly and set aside the instru- 
ments which have created it. But this argument cannot be con- 
fined to necessaries of life merely, and must include all articles of 
general consumption. Doubtless the power to control the manu- 
facture of a given thing involves in a certain sense the control of 
its disposition, but this is a secondary and not a primary sense; and, 
although the exercise of that power may result in bringing the op- 
eration of commerce into play, it does not control it, and affects it 
only incidentally and indirectly. Commerce succeeds to manuf ac- 
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. ture, and is not a part of it. The power to regulate commerce is, 
the power to prescribe the rule by which commerce shall be gov- 
erned, and is a power independent of the power to suppress monop- 
oly. But it may operate in repression of monopoly whenever that 
comes within the rules by which commerce is governed, or when- 
ever the transaction is itself a monopoly of commerce. 

"It is vital with the independence of the commercial power and 
of the police power, and the delimitation between them, however 
sometimes perplexing, should always be recognized and observed, 
for while the one furnishes the strongest bond of union, the other is 
essential to the preservation of autonomy of the states as re- 
quired by our dual form of government; and acknowledged evils, 
however grave and urgent they may appear to be, had better be borne 
than the risk be run, in the effort to suppress them, of more serious 
consequences by resort to expedients of even doubtful constitution- 
ality. 

"It will be perceived how far reaching the proposition is that the 
power of dealing with a monopoly directly may be exercised by the 
general government whenever interstate or international commerce 
may be ultimately affected. The regulation of commerce applies to 
the subjects of commerce and not to matters of internal police. 
Contracts to buy s sell, or exchange goods to be transported among 
the several states, the transportation and its instrumentalities, and 
articles bought, sold, or exchanged for the purpose of such transit 
among the states, or put in the way of transit, may be regulated, but 
this is because they form part of interstate trade or commerce. The 
fact that an article is manufactured for export to another state does 
not of itself make it an article of interstate commerce, and the in- 
tent of the manufacturer does not determine the time when the arti- 
cle or product passes from the control of the state and belongs to 
commerce." 

Mr. Justice Harlan dissented in an elaborate opinion. While ad- 
mitting "that an act which did nothing more than forbid, and 
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which had no other object than to forbid, the mere refining of sugar 
in any state would be in excess of any power granted to congress," 
he stated that 

"In Kidd vs. Pearson we recognized, as had been done in previous 
cases, the distinction between the mere transportation of articles 
of interstate commerce and the purchasing and selling that precedes 
commerce, and is not a part of it. But it is equally true that when 
manufacture ends, that which has been manufactured becomes a 
subject of commerce ; that buying and selling succeed manufacture, 
come into existence after the process of manufacture is completed, 
precede transportation, and are as much commercial intercourse, 
where articles are bought to be carried from one state to another, 
as is the manual transportation of such articles after they have been 
so purchased. * * * 

"The power of congress covers and protects the absolute freedom 
of such intercourse and trade among the states as may or must suc- 
ceed manufacture and precede transportation from the place of pur- 
chase. This would seem to be conceded ; for the court in the pres- 
ent case expressly declare that 'contracts to buy, sell or exchange 
goods to be transported among the several states, the transporta- 
' tion, and its instrumentalities, and articles, bought, sold or ex- 
changed for the purpose of such transit among the states, or put in 
the way of transit, may be regulated, but this is because they form 
part of interstate trade or commerce/ * * * 

"Undue restrictions or burdens upon the purchasing of goods, in 
the market for sale, to be transported to other states, cannot be im- 
posed, even by a state, without violating the freedom of commercial 
intercourse guaranteed by the constitution. But if a state within 
whose limits the business of refining sugar is exclusively carried 
on may not constitutionally impose burdens upon purchases of 
sugar to be transported to other states, how comes it that combimv 
tions of corporations or individuals, within the same state, may not 
be prevented by the national government from putting unlawful re- 
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rtraints upon the purchasing of that article to be carried from the 
state in which such purchases are made ? If the national power is 
competent to repress state action in restraint 'of interstate trade, 
as it may be involved in purchases of refined sugar to be transported 
from one state to another state, surely it ought to be deemed suf- 
ficient to prevent unlawful restraints attempted to be imposed by 
combinations of corporations or individuals upon those identical 
purchases; otherwise, illegal combinations or corporations or indi- 
viduals may — so far as national power and interstate commerce 
ore concerned — do, with impunity, what no state can do. 

In 1898 the case of the United States vs. The Addyston Pipe and 
Steel Co., 85 Fed. 271, was decided by Justice Harlan, Taft 
and Lurton, in the sixth circuit, holding that contracts which op- 
erate as restraint upon the soliciting of orders for the sale of goods 
in one state to be delivered from another are contracts in restraint 
of interstate commerce within the meaning of the act of July 2, 
1890. 

The opinion in this case distinguishes it from the E. C. Knight 
Go. case : 

"It seems to us clear that, from the beginning to the end of the 
opinion (in the Knight case), the chief justice draws the distinc- 
tion between a restraint Upon the business of manufacturing and a 
restraint upon the trade or commerce between the states in the arti- 
cles after manufacture, with the manifest purpose of showing that 
the regulating power of congress under the constitution could af- 
fect only the latter, while the former was not under federal control, 
and rested wholly with the states. Among the objects of com- 
mercial regulation by congress, he expressly mentions 'contracts to 
buy, sell or exchange goods to be transported among the several 
states/ and leaves it to be plainly inferred that the statute does 
embrace combinations and conspiracies which have for their object 
to restrain, and which necessarily operate in restraint of the free- 
dom of such contracts. * * * 
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"The error into which the circuit court fell, it seems to us, was 
in not observing the difference between the regulating power of 
congress over contracts and negotiations for sale of goods to be 
delivered across state lines, and that over the merchandise, the 
subject of such sales and negotiations. The goods are not within 
the control of congress until they are in actual transit from one 
state to another. But the negotiations and making of sales which 
necessarily involve in their execution the delivery of merchandise 
across state lines are interstate commerce, and so within the regu- 
lating power of congress, even before the transit of the goods in 
performance of the contract has begun. * . * * 

"The statement in the opinion that congress did not intend by 
the anti-trust act to limit and restrict the rights of persons and 
corporations in the mere acquisition, control or disposition of prop- 
erty, or to regulate the prices at which such property should be 
sold, or to make criminal the acts of persons or corporations in the 
acquisition and control of property within the states of their resi- 
dence or creation sanctioned or permitted, does not imply that con- 
gress did not intend to strike down any combination which had for 
its object the restraint and attempted monopoly of trade and com- 
merce among a given number of states in specified articles of com- 
merce and the resulting power to regulate prices therein. * * * 

"In the present case the proof shows that no one of the compa- 
nies in this pipe trust combination was allowed to send its goods 
out of the state in which they were manufactured, except upon the 
terms established in the agreement." 

This case is now pending in the Supreme Court. 

These propositions seem to be settled : 

1. The power of congress does not extend to preventing con- 
tracts and combinations in restraint of trade and monopolies out- 
side of the sphere of commerce among the states and with foreign 
nations. 

2. The business of manufacturing is not embraced in interstate 
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commerce, and congress has no power to control or restrain aggre- 
gations of capital in the business of manufacturing. 

3. Congress has no power to restrain monopoly as such, unless 
it comes within the rules by which commerce is governed, or be 
itself a monopoly of commerce. 

4. Congress cannot limit the rights of persons or corporations 
in the mere acquisition, control or disposition of property, or regu- 
late the price at which such property should be sold, or make crim- 
inal acts of persons or corporations in the acquisition and control 
of property which the states of their residence or creation sanction 
or permit. 

5. When commerce begins is determined not by the character 
of the commodity nor the intention of the owner to transfer it to 
another state for sale, nor by his preparation of it for transporta- 
tion, but by its actual delivery to a common carrier for transporta- 
tion or by the actual commencement of its transfer to another 
state. At 'that time the power to regulate of the state ceases and 
that of congress attaches and continues until it has reached an- 
other state and becomes mingled with the general mass of prop- 
erty in the latter state. 

6. Contracts to buy and sell or exchange goods to be transported 
among the several states, the transportation and its instrumental- 
ities and articles bought, sold or exchanged in the business of such 
transit among the states and in the way of transfer, may be regu- 
lated because they form a part of interstate trade or commerce. 

7. The fact that an article is manufactured for export in an- 
other state does not of itself make it an article of interstate com- 
merce. The intent of the manufacturer does not determine when 
the article or product passes from the control of the state and be- 
longs to commerce. 

8. The case of the Addyston Pipe Company decided that an 
agreement or combination between corporations engaged in private 
employment which is not "a contract to buy, sell or exchange goods 
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to be transported among the several states," but which is intended 
to and necessarily does operate as a restraint upon competition in 
the sale of goods in one state to be delivered from another, is inter- 
state commerce, or an obstruction to such commerce, subject to 
regulation by congress. 

If the Supreme Court affirms this decision, it does not clearly 
appear that it would have any effect upon the aggregation of capital 
in one kind of business by persons or corporations engaged in pri- 
vate employments, nor upon the restraint of competition neces- 
sarily resulting therefrom, where there was no agreement or com- 
bination. Congress cannot limit the amount of money invested in 
one kind of business. Persons or corporations would still have 
power to buy, sell and exchange goods to be transported among the 
several states. They could not be compelled to sell their products 
in any particular territory or to any particular person or at fixed 
prices. 

It is manifest that if the line between the power to regulate com- 
merce, which belongs to congress, and the police power, which be- 
longs to the states, should be erased or made indefinite great con- 
fusion would result. 

If under the power to regulate commerce — "to prescribe the rule 
by which commerce shall be governed" — congress had exclusive 
jurisdiction to prescribe the rules by which all persons should be 
governed in making contracts which may affect commerce, the 
sphere of local* self-government would be very much narrowed, and 
the power of the national government indefinitely extended. 

It should be noted that in the Joint Traffic Association case, it is 
said (171 U. S. p. 577) : "It is not only possible, but probable, that 
good sense and integrity of purpose would prevail among the mana- 
gers (of railroads), and, while making no agreement and entering 
into no combination by which the whole railroad interest as herein 
represented should act as one combined and consolidated body, the 
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managers of each road might yet make such reasonable charges for 
the business done by it as the facts might justify." 

If the managers of railroads, engaged in interstate commerce, in 
a public employment, and subject to regulation by congress, each 
acting for his own road and not in pursuance of any contract or 
combination, may make such reasonable charges for business done 
as the facts may justify, no reason is apparent why persons or cor- 
porations engaged in private employments, and not subject to regu- 
lation by congress, might not accomplish the same purpose, with- 
out any combination or contract in restraint of trade. 

It appears to be well settled that the power of congress does not 
extend to preventing contracts or combinations in restraint of 
trade, or monopolies outside the sphere of commerce among the 
states and with foreign nations, although it may be difficult some- 
times to draw the line between interstate commerce and the inter- 
nal police power of the state. 

Outside of the domain of interstate commerce and of the exer- 
cise of the power to coin money and regulate the value thereof, and 
of the power to pass a bankruptcy law, congress has no power to 
control the making of contracts, nor to affect them, except in so 
far as they may be affected by the exercise of governmental powers, 
such as to declare war or make treaties, or lay taxes, or in the ex- 
ercise of the power of eminent domain. 

II. THE POWER OP THE STATE TO CONTROL THE FREEDOM OF CON- 
TRACT. 

Outside of the domain committed by the constitution to the fed- 
eral government, the sovereignty of the state is supreme, subject, 
of course, to the limitations imposed in the constitution of the 
United States. 

(a) But the legislature cannot exercise despotic, uncontrolled 
and arbitrary power. It can only exercise "legislative 
power/* 
"Under our form of government the legislature is not supreme; 
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it is only one of the organs of that absolute sovereignty which re- 
sides in the whole body of the people. Like other departments of 
the government, it can only exercise such powers as have been dele- 
gated to it, and when it steps beyond that boundary its acts, like 
those of the most humble magistrate in the state who transcends 
his jurisdicion, are utterly void. 

"Mr. Justice Story says (Wilkinson vs. Leland, 2 Peters 627) : 
'The fundamental maxims of a free government seem to require 
that the rights of personal liberty and private property should be 
held sacred. At least no court of justice in this country would be 
warranted in assuming that the power to violate and disregard 
them — a power so repugnant to the common principles of justice 
and civil liberty — lurked under any general grant of legislative au- 
thority, or ought to be implied from any general expressions of the 
will of the people. The people ought not to be presumed to part 
with rights so vital to their security and well being, without very 
strong and direct expressions of such an intention.' (See also 2 
Kent Com., 13, 340, and cases there cited.) 

"The security of life, liberty and property lies at the foundation 
of the social compact ; and to say that this grant of legislative power 
includes the right to attack private property is equivalent to saying 
that the people have delegated to their servants the power of de- 
feating one of the great ends for which the government was estab- 
lished." (Taylor vs. Porter, 4 Hill 141-143.) 

"When we consider the nature and theory of our institutions of 
government, the principles upon which they are supposed to rest, 
and review the history of their development, we are constrained to 
conclude that they do not mean to leave room for the play and ac- 
tion of purely personal and arbitrary power." (Yicle Wo vs. Hojh 
kins, 118 U.S. 356.) 

In Hurtado vs. California, 110 TJ. S. 535, the Supreme Court 
said : "It is not every act, legislative in form, that is law. Law 
is something more than mere will exerted as power. It must not 
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be a special rule for a particular person or a particular case, but, 
in the language of Mr. Webster, in his familiar definition, 'the gen- 
eral law, a law which hears before it condemns, which proceeds 
upon inquiry, and renders judgment Only after trial/ that every 
citizen shall hold his life, liberty, property and immunities under 
the protection of the general rules which govern society, and thus 
excluding, as not due process of law, acts of attainder, bills of pains 
and penalties, acts of confiscation, acts reversing judgments, and 
acts directly transferring one man's estate to another, legislative 
judgments and decrees, and other similar special, partial and arbi- 
trary exertions of power under the forms of legislation. Arbitrary 
power enforcing its edicts to the injury of the persons and prop- 
erty of its subjects is not law, whether manifested as the decree of a 
personal monarch or of an impersonal multitude. And the lim- 
itations imposed by our constitutional law upon the action of gov- 
ernment, both state and national, are essential to the preservation 
of public and private rights, notwithstanding the representative 
character of our political institutions. The enforcement of these 
limitations by judicial process is the device of self-governing com- 
munities to protect the rights of individuals and minorities, as well 
against the power of numbers as against the violence of public 
agents transcending the limits of lawful authority, even when act- 
ing within the name and wielding the force of the government." 
(b) No state shall deprive any person of life, liberty or property 
without due process of law, nor deny to any person equal 
protection of the laws. 
It is a striking illustration of the manner in which the English- 
speaking people preserve the historic continuity of their develop- 
ment, that we find the language of the first great charter of En- 
glish liberty, centuries afterwards, incorporated in the fifth amend- 
ment of the constitution of the United States, limiting the power 
of the federal government, and three-quarters of a century later, 
in the fourteenth amendment, limiting the power of the states, and 
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expanded and widened to embrace equal protection of the law to 
all persons. 

The fact that no cause has arisen under the fifth amendment, 
limiting the action of the federal government, which required a 
construction or definition of the word "liberty," is a striking illus- 
tration of how lightly the federal government has borne upon the 
citizen. But the same language contained in the fourteenth 
amendment has been construed, and will doubtless be the subject 
of many future adjudications. 

The word "liberty" embraces the right to pursue any livelihood 
or lawful vocation, and for that purpose to enter into all contracts 
which may be proper and necessary and essential to carrying them 
out to a successful conclusion, including the right of acquiring, 
holding and selling property, and the right to make all proper con- 
tracts in relation thereto. Allgeyer vs. State of Louisiana, 165 U. 
S. 580; L. C. P. Co., Book 41, p. 832; Butchers' Union, S. H. & 
L. S. L. Co. vs. Crescent City L. 8. L. & 8. H. Co., Ill U. S. 746- 
762 (28, 585-589) ; Powell vs. Pennsylvania, 127 U. S. 678-684 
(32,235-256). 

In the words of an eminent jurist, Mr. Phelps, "A just freedom 
of contract in lawful business is one of the most important rights 
reserved to the citizen under the general term of 'liberty/ for all 
human industry depends upon such freedom for its fair reward. 

"The use of property is an essential part of it, and, when 
abridged, the property itself is taken. Its use is abridged when 
the owner is precluded from any contract that is necessary or de- 
sirable in order to secure to him a just compensation for its em- 
ployment. And when any class in the community is so precluded 
it is, to that extent, 'deprived of the equal protection of the law/ " 
(c) The police power is subject to the limitations imposed by the 
constitution of the United States. 

The state may unquestionably, in the exercise of its powers of 
•overeignty, regulate and control the acts and contracts of its citi- 
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zens, but all legislative acts must be within the scope of "legislative 
power," and they must be subject to the paramount power of the 
constitution of the United States, and may not violate the rights 
secured by that instrument. 

The question whether in any particular case legislation oversteps 
the limitations prescribed by the federal constitution must be de- 
cided by the judicial tribunal, and not by the legislature. 

"The courts are not bound by mere form, nor are they to be mis- 
led by mere pretenses. They are at liberty, and, indeed, are under 
a solemn duty, to look at the substance of things whenever they en- 
ter upon the inquiry whether a legislature has transcended the 
limits of its authority. If, therefore, a statute purporting to have 
been enacted to protect the public health, the public morals or the 
public safety, has no real or substantial relation to those objects, 
or is a palpable invasion of rights secured by the fundamental law, 
it is the duty of the courts to so adjudge, and thereby give effect 
to the constitution." Mugler vs. Kansas, 123 U. S. 661. 

In the case of L. 8. & M. 8. Ry. Co. vs. Smith, 173 U. S. on 
p. 689, it was said: "This (police) power must, however, be 
exercised in subordination to the provisions of the federal con- 
stitution. If, in the assumed exercise of its police power, the leg- 
islature of a state directly and plainly violates a provision of the 
constitution of the United States, such legislation would be void." 

Where the "state legislature has the power of regulation over 
the corporations created by it, and in cases of railroad corporations, 
the same power of regulation and also full control over the subject 
of rates to be charged by them as carriers for the transportation of 
persons and property, assuming that the state is not controlled by 
contract between itself and the railroad company, the question is, 
how far does the authority of the legislature extend in a case where 
it has the power of regulation, and also the right to amend, alter 
or repeal the charter of a company, together with a general power 
to legislate upon the subject of rates and charges of all carriers? 
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It has no right, even, under such circumstances, to take away or de- 
stroy the property, or annul the contracts of a railroad company 
with third persons. 

"A railroad company, although a gwast-public corporation, and 
although it operates a public highway, has, nevertheless, rights 
which the legislature cannot take away, without a violation of the 
federal constitution. As stated in Smyth vs. Ames, 169 U. S. 
466, 544, 18 Sup. Ct. 418, a corporation is a person within the pro- 
tection of the fourteenth amendment. Although it is under gov- 
ernmental control, that control must be exercised with due regard 
to constitutional guarantees for the protection of its property." 
(d) As to regulation of rates in public employments. 

The state can regulate and control corporations or individuals 
engaged in public employments, such as common carriers, grain 
elevators, etc., and can require that their services in such public 
employments shall be performed for reasonable compensation. 
Munn vs. Illinois, 94 U. S. 113. 

But it cannot deprive such persons or corporations so engaged in 
public employments of such reasonable compensation as may be 
just to them, and to the public, under all the circumstances, with- 
out due process of law. Smyth vs. Ames, supra. 

(e) As to private employments. 

The state has no power to compel any corporation or individual 
engaged in private employment to sell its property or services at a 
fixed price, nor can it prevent any purchaser from buying property 
or services at such price as may be agreed on. 

(f) As to domestic corporations. 

The state has power to limit and regulate the scope and opera- 
tion of all corporations which it may create, and impbse upon them 
such conditions as are wise and just. 

But the state cannot impair the obligation of contracts, and a 
charter granted to a corporation is a contract and cannot be re- 
voked unless the power of revocation is reserved in the grant. 
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Neither can it prevent the aggregation of capital by an existing 
domestic corporation acting within the scope and within the limits 
of its corporate authority, where the power of revocation of its 
.charter was not reserved in the grant. 

(g) As to foreign corporations. 

The state can prevent corporations formed in other states from 
coming into or carrying on business within its jurisdiction, or it 
may let them come into its jurisdiction under such conditions as 
to the legislature may seem wise and just. 

As to what constitutes coming into and carrying on business 
within a state, by a foreign corporation, there is sharp controversy. 

It is perfectly clear, however, that selling property by such for- 
eign corporation in another state, to a citizen of this state, is not 
coming into or doing business within this state. A citizen of In- 
diana may buy agricultural implements of a foreign corporation in 
Illinois or sugar or oil of a foreign corporation in New York, and 
the corporation selling to such citizen in its own state cannot be 
held to be doing business in the state of Indiana, 
(h) As to trusts, combinations and conspiracies in restraint of 
trade or competition. 

The state has unquestioned power, within its boundaries, to 
make void all contracts, combinations or conspiracies in restraint 
of trade or commerce, and to impose penalties upon parties making 
such contracts and entering into such combinations. 

But where there is no combination, conspiracy or agreement to 
restrain trade or commerce, it cannot deprive any person of his lib- 
erty or property by restraining him from pursuing a lawful voca- 
tion, or from making such contracts in the acquisition, use and dis- 
position of his property as may be necessary to successfully carry 
on any such pursuit. 

The mere fact that large aggregations of capital in one kind of 
business inevitably tend to prevent competition does not authorize 
the state to prevent them, where there, is no contract or combina- 
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tion to restrain trade. It cannof limit the amount of capital that 
persons engaged in private employments shall employ in their busi- 
ness, nor the amount of products they shall buy or sell, nor pre- 
scribe what prices they shall pay or receive, nor the persons to 
whom they shall sell. It cannot prevent them from buying from 
foreign corporations in other states, nor can it in any way control 
or regulate the business of such corporations in other states. 

Nor, as we have stated, can it prevent or control the action of do- 
mestic corporations acting within the scope and limits of their cor- 
porate authority in extending their business, and increasing their 
capital, unless by revoking their charters, and this cannot be done 
where such power of revocation is not reserved in the grant. 

Nor can it prevent the purchaser of property in another state 
from a corporation organized under the laws of another state from 
importing such property into the state of his residence. 

Nor from selling such property to other citizens of the state of 
his residence, except such as may be harmful or dangerous, and the 
sale of which may therefore be restrained under the police power. 
And the exercise of such restraint under the police power, upon the 
sale of products endangering the safety of the public, must be by 
a general law which deprives no person or corporation of the equal 
protection of the laws. 

(i) Various forms of trusts and combinations. 

Mr. Thompson, in his Commentaries on the Law of Corporations 
(Sec. 6400), divides the various schemes under which these combi- 
nations have been made into five classes, and says that "they are 
all illegal except the last two" (Sec. 6401.) 

"1. In so far as they consist of conspiracies to engross the nec- 
essaries of life, they are illegal and criminal, under the principles 
of the common law. 

"2. They are illegal as contracts in general restraint of trade. 

"3. They are unlawful in the sense of being ultra vires, that is 
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to say, in the sense of being beyond the powers of each and every 
corporation entering into them. 

"In the case of corporations formed to render service to the pub- 
lic distributively, snch as railroad companies, gas light companies, 
etc., they are unlawful, in so far as they involve attempts on the 
part of the corporations entering into them to abnegate their pub- 
lic duties and devolve them upon other persons or corporations." 

The fourth and fifth classes, which are, by inference, admitted 
to be lawful, are as follows : 

"4. A fourth is an agreement under which the competing cor- 
porations, without entering into an arrangement in the nature of 
a partnership, or establishing a central board of control, agree 
among themselves that each is to take a certain course of action, 
the result of which will be to diminish or prevent competition 
among them, and to maintain certain prices for the commodity 
which they manufacture and sell. 

"0. A fifth is a voluntary dissolution of all the competing cor- 
porations, and the formation of a single corporation under the stat- 
utes of some state whose laws are sufficiently liberal to enable it 
to be done — the new corporation becoming the purchaser of all the 
properties of the antecedent corporations, and the shareholders of 
such corporations receiving shares in the new corporation upon a 
basis agreed upon in the scheme of reincorporation." 

No reason has ever been suggested why corporations engaged in 
the same kind of business, without entering into a contract, or con- 
spiracy, or combination to restrain trade, may not each for itself 
take a certain course of action, the result of which would be to di- 
minish or prevent competition or tend to maintain reasonable prices 
for the services they render or for the commodities which they man- 
ufacture and sell. 

Indeed, this method is suggested in the case of railroad compa- 
nies, in the language heretofore quoted from the opinion of the Su- 
preme Court in the Joint Traffic Association case, and such course 
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is characterized, in the opinion of the court, as that of good sense 
and integrity of purpose. 

In the case of Post vs. Southern Railway, 52 S. W. 301, decided 
by the Supreme Court of Tennessee at its April term, it was held 
that this method was not obnoxious to the state and federal statutes 
against trusts and combinations. 

It is also difficult to see how a single corporation, formed under 
the statute of some state, whose laws allow one corporation to be- 
come the purchaser of the property or stock of other corporations^ 
may not indefinitely extend its control over a certain kind of in- 
dustry. 

This fifth method, which is now being usually adopted, it would 
seem, cannot be defeated, so long as there is a state in the Union 
whose laws, like those of New Jersey or Delaware, authorize the 
formation of such corporations with power to become the pur- 
chasers of the property of antecedent corporations. 

(j) State legislation against combinations. 

Statutes have been passed by about thirty states to restrain com- 
binations and trusts. Many of these acts manifest the same tem- 
per and wisdom which characterized the action of the reapers in 
the Northwest in breaking up the harvesters when they were first 
introduced. 

Mr. Thompson characterizes the statute of Missouri "as almost 
idiotic in its underlying conceptions." "Roughly speaking, it pre- 
vented corporations from entering into combinations and trusts, 
provided that for any violation of the statute by any corporation 
its corporate existence ipso facto should cease and determine, au- 
thorized' the Secretary of State to address an interrogatory to the 
president, secretary or treasurer of any corporation, to be answered 
by him under oath, as to whether the corporation had violated the 
provisions of the act, and empowered him, in case of refusal or fail- 
ure of a corporation to so answer, to revoke its charter " (Sec. 
6402.) 
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This provision was held to be within the prohibition of the Con- 
stitution of Missouri that no person shall be compelled to testify 
against himself in a criminal case. 

The legislature of Arkansas adopted an anti-trust act, which pro- 
vided, among other things, that any corporation organized under 
the laws of that state or of any other state or country, and trans- 
acting business in the state of Arkansas, or any individual or part- 
nership which should create, enter into or become a party to any 
pool, agreement, contract or combination, association or confedera- 
tion to fix or limit the price and premium paid for insurance of 
property against loss or damage by fire, should be deemed guilty of 
a conspiracy to defraud, and be subject to the penalties provided by 
the act. 

The defendant was an English corporation, engaged in the busi- 
ness of fire insurance. The Supreme Court of Arkansas held that 
under the construction contended for by the attorney general, if 
the company, while doing business in Arkansas, should, at its office 
in London, enter into an agreement with other foreign companies 
for the purpose of fixing rates for fire insurance in Hong-Kong or 
in the city of Canton, it would at once become liable for a penalty 
under the Arkansas statute; that while the state could dictate the 
terms upon which foreign corporations could do business within 
the state, the act also applied to individuals and partnerships, and 
the state could not control citizens outside of the state, and that 
the Arkansas statute did not apply to combinations formed outside 
of the state and not intended to affect, and which did not affect 
persons, property or rates of insurance within the state; and that 
the act did not prohibit or punish acts done under agreements 
made in foreign countries by corporations doing business in Arkan- 
sas, when such acts or agreements have reference only to property 
or prices in such foreign countries. 

The act passed in Indiana in 1897 is another illustration of the 
confusion of the legislative mind upon the subject of trusts. 
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The act applies only to persons or corporations "who control the 
output" of any article of merchandise, and to arrangements, con- 
tracts, agreements and combinations which tend to lessen the full 
and free competition "in the importation of such articles" imported 
into the state, or which tend to advance, reduce or control the price 
or cost to the producer or consumer, or of any such product or arti- 
cle ; provided, however, that it shall not apply to agricultural prod- 
ucts or live stock while in the possession of the producer or raiser. 

It is fair to assume that the corporations or persons controlling 
"the output" of merchandise to be imported into this state live 
without its jurisdiction, and that the act has no application to a 
single person or corporation within the jurisdiction of the state 
of Indiana, and if it had it would be another of the frequent in- 
stances of unequal protection of law forbidden by the fourteenth 
amendment, in that it would exclude from its operation that nu- 
merous class of voters engaged in agriculture and stock raising. 
Like many other anti-trust acts, it is fairly open to the suspicion 
that it was intended to accomplish a purpose entirely different from 
that which could be gathered from its title. 

The statute of Nebraska is leveled against all forms of combina- 
tions in restraint of trade or competition except assemblies or asso- 
ciations of laboring men who may pass and adopt such regulations 
as they think proper in respect to wages and compensation for 
labor; it also provides that any purchaser of any commodity from 
any firm, corporation or association, transacting business contrary 
to its provisions, although the purchase is made without the state, 
shall not be liable for the price or payment of such articles and may 
plead this act as a defense to any suit for such price or payment. 

The state of Illinois enacted a drastic anti-trust law in 1891. 
The coal miners were clamoring for higher wages. The destructive 
competition between the operators prevented them from selling 
their coal at such price that they could pay higher wages and con- 
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tinue to operate their mines. The legislature could not fix the 
price of coal, nor the wages of the miners, and there was no remedy 
for this condition except by a combination of miners to compel the 
operators to pay higher wages, which was only possible through a 
combination of operators to raise the price to such an extent that 
if was possible to pay higher wages and continue in business. 

It dawned upon the legislative mind in Illinois that the main 
object of our institutions is not to secure competition, but the public 
welfare; that competition was not, under all conditions and under 
all circumstances, a good thing, and that combinations, under cer- 
tain conditions, are as necessary to the public welfare as competi- 
tion. 

An amendment was passed June 11, 1897, Acts of 1897, page 
298, containing this proviso : 

"Provided, however, That in mining or manufacture or produc- 
tion of articles of merchandise,the cost of which is mainly made up 
of wages, it shall not be unlawful for persons, firms or corporations 
doing business in this state to enter into joint arrangements of any 
sort, the principal object or effect of which is to maintain or in- 
crease wages/* 

It may be said of these statutes, generally, that they make no dis- 
tinction between industries in which a vast aggregation of capital 
is necessary, or required to successfully carry them on, and mercan- 
tile combinations which have found it profitable to enlarge their 
business and increase their capital to such an extent that it seriously 
restrains competition. 

Neither do they make any distinction between a mere aggregation 
of capital in one kind of business, where there is no combination, 
contract or conspiracy to restrain trade, which, as we have seen, 
there is no way to prevent, and a combination, or conspiracy, di- 
rectly to restrain trade, which the state has power to make unlaw- 
ful. 



Digitized by VjOOQIC 



LEGISLATIVE CONTROL OVER CONTRACT. t ^i 

Neither do they make any distinction, as a general rule, between 
the power of the legislature over domestic corporations and foreign 
corporations. 

It is manifest that any state which should enact laws to prevent 
combinations or corporations from increasing their capital and ex- 
tending their business would soon find many kinds of business, re- 
quiring large amounts of capital, removing to other jurisdictions 
where they would not be subjected to such restraint. 

If, for instance, it was possible that the Studebaker Company, in 
Indiana, engaged in manufacturing wagons to be sold in the mar- 
kets of the world, should be deprived of the right to increase or 
maintain its capital stock, and extend or maintain its plant in this 
state, so as to be able, by unity of control and! economy of manage- 
ment, to compete with manufactories in other countries, it would be 
compelled, in order to carry on its business, to go to a state where 
conditions would make successful competition possible, and great 
numbers of persons now profitably employed in productive industry 
in this state would be thrown out of employment. 

If there should come an era of railroad building in some country 
like China, for instance, a state which fixed a limit on the capital 
of domestic corporations which would not enable them to compete 
in furnishing iron, and which prohibited foreign corporations from 
doing business within its limits, would deprive its own citizens of 
employment and check the development of its own resources. 

So that, if a state should succeed in preventing the employment 
of sufficient capital in its industries to successfully meet compe- 
tition, the only effect would be to drive capital from the state, to 
diminish the amount of labor open to the citizens of the state, and 
to distribute a larger share of the wealth of the world in communi- 
ties where greater freedom was allowed. 

At the same time, the price of the manufactured commodity 
would not be substantially decreased to the consumer in the state, 
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for it is a law in industrial combinations that prices shall be kept 
reasonably low in order to prevent competition, not only of small 
consumers, but of new combinations. High prices would provoke 
the competition they are created to destroy, while small establish- 
ments, under the restraints imposed by state law, with a small vol- 
ume of business, would be compelled to get higher prices or go out 
of business. 

The abundance of capital in the modern world, seeking invest- 
ment, is such that while combinations may not fear the competition 
of small establishments, which are compelled to charge high prices 
to survive, they are constantly confronted with the danger of new 
combinations, with unlimited capital, entering the same field. 

President Hadley states, in his Economics (Section 173) : "The 
attempt to prohibit combination has proven futile, and has simply 
driven the competing concerns into closer consolidation. Had it 
been successful, it must either have retarded the development of 
modern business and the utilization of modern methods requiring 
concentrated management of capital, or it must have subjected all 
of our large industries to constant fluctuations in their scale of 
prices, which would have been hardly less disastrous to the con- 
sumer than to the industry." 

The suggestion that there is danger that great combinations, or- 
ganized for private gain, may obtain possession of all the industries 
producing the necessities of life, and oppress the people by exacting 
such prices as they choose, grows out of distrust of the social and 
economic laws which control human conduct. Trusts and combi- 
nations are not exempt from their control; they can only arise 
where there is an abundance of capital seeking investment. They 
do not destroy competition, but only transfer it to a larger field. 
They are continually confronted with the danger of new combina- 
tions, which can only be avoided by charging reasonable prices. 
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Otherwise they provoke the very competition they are organized to 
prevent. 

One of the most fair-minded observers and judicious writers on 
Economics, President Hadley (p. 161, par. 176), states: 

"The maximum gross income is obtained by making rates low 
enough to develop a good volume of traffic, instead of by raising 
them so high as to reduce that traffic to a small amount. If a con- 
cern uses a large amount of fixed capital it will rarely happen that 
the most money can be made by a policy of high charges with small 
volume of business. Experience has shown that the opposite method 
is the one which has proven permanently profitable, even to the con- 
cerns whose monopoly seemed most assured. It pays, in the long 
run, to bring rates down very near to the limits of actual cost, if 
such reductions are followed by a large development of traffic." 
********* * 

(Page 164, par. 180) : "Even the strongest of monopolies must 
make its price low enough to cause the public to buy its goods or 
services to a sufficient extent to utilize its capital, and this price will 
usually be found to be nearly the same as that which would have 
been fixed by free competition." 

It is only in those kinds of industries where combinations are 
useful, and therefore profitable, to the whole community, that they 
will survive. 

Speculative schemes based upon fictitious values work the same 
result in the long run, whether promoted by individuals, corpora- 
tions or combinations. 

The state must preserve peace and enforce order to protect the 
liberty of all, and to that end, and to provide for the general wel- 
fare, it may regulate the acts and contracts of all persons in its 
dominion, including combinations of capital and of labor within the 
limitations imposed by the organic law, but no regulations can be 
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made which will destroy or impair the historic rights of liberty and 
property, upon which our present social order is based. 

Our modern industrial system is so vast, so complicated, so sensi- 
tive, and it affects so deeply the interests of every part of the com- 
monwealth in ways that it is impossible to foresee or predict that no 
man or body of men is wise enough to comprehend it in all its bear- 
ings and dictate the course of its future development. 

There is no justification of democracy except the firm faith that 
the full play of social and economic laws, under such regulation as 
secures liberty to all, works for the welfare and advancement of the 
race. 



The President : The next in order is the report of the Committee 
on Membership. Is that committee ready to report ? 

George L. Eeinhard : The committee is ready, and presents the 
following report : 
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To the President and Members of the State Bar Association of 
Indiana : 

Your Committee on the Admission of Members respectfully re- 
ports that, at a meeting thereof, in the city of Indianapolis, on the 
18th day of April, 1899, to fill the vacancy in the chairmanship 
hereof, occasioned by the death of the late Charles B.. Stuart, George 
L. Eeinhard was duly elected chairman of the committee, to serve 
the remainder of the current year. 

And your committee further reports that, of the applicants for 
membership in this Association whose applications were submitted 
to and passed upon by the committee, the following named persons 
were found to possess the qualifications requisite to such member- 
ship, to wit : 

Joseph L. Custer, of Marion. 

Morris M. Townley, of Indianapolis. 

Charles P. Drummond, of Plymouth. 

L. B. Nash, of Tipton. 

Virgil S. Eeiter, of Hammond. 

Anthony Deahl, of Goshen. 

Claude Thompson, of Crawfordsville. 

Peter Maier, of Evansville. 

W. E. Clapham, of Fort Wayne. 

Samuel M. Hench, of Fort Wayne. 

Hugh G. Keegan, of Fort Wayne. 

Eobert Dreibelbiss, of Fort Wayne. 

Edward Gough, of Boonville, 

John L. Bretz, of Jasper. 
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William A. Traylor, of Jasper. 
James F. Morrison, of Kokomo. 
William C. Purdum, of Kokomo. 
W. C. Overton, of Kokomo. 
Conrad Wolf, of Kokomo. 
James S. Drake, of Goshen. 
Elbert M. Swan, of Rockport. » 

C. M. McCabe, of Covington. 
Samuel P. Baird, of Lafayette. 
John B. Peterson, of Crown Point. 
Andrew A. Adams, of Columbia City. 
James D. Conner, Jr., of Wabash: 
William B. Austin, of Rensselaer. 
E. A. Ely, of Petersburg. 
George E. Clark, of South Bend. 
James E. Rose, of Auburn. 
J. H. Rose, of Auburn. 
William H. Martin, of Bedford. • 
Oscar M. Welborn, of Princeton. 
Frank Foltz, of Rensselaer. 
Daniel E. Kelly, of Valparaiso. 
Thomas J. Cofer, of Danville. 
Henry Colerick, of Fort Wayne. 
Owen N. Heaton, of Fort Wayne. 
William J. Vesey, of Fort Wayne. 
Wilmer Leonard, of Fort Wayne. 
Elmer Leonard, of Fort Wayne. 
Rowland Evans, of Indianapolis. 
Perry L. Turner, of Elkhart. 
Emmet A. Bratton, of Angola. 
N. L. Agnew, of Valparaiso. 
C. B. McAdams, of Williamsport 
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Alexander Dowling, of New Albany. 
Harold Taylor, of Indianapolis. 
Walter E. Hottel, of Bloomington. 
Edward Daniels, of Tipton. 
William W. Cook, of Greenfield. 
George C. Harvey, of Danville. 
Horace E. Smith, of Indianapolis. 
James Bingham, of Muncie. 
Jesse E. Long, of Muncie. 
Frank H. Dunnahoo, of South Bend. 
Jacob D. Henderson, of South Bend. 
Dudley M. Shively, of South Bend. 
Francis M. Jackson, of South Bend. 
Walter A. Funk, of South Bend. 
Francis E. Lambert, of South Bend. 
Thomas L. Stitt, of Wabash. 
Milton Kraus, of Peru. 
James A. Eohbach, of Indianapolis. 
H. C. Allen, of Indianapolis. 
H. B. Tuthill, of Michigan City. 
Jeremiah B. Collins, of Michigan City. 
Linton A. Cox, of Indianapolis. 
George W. Funk, of Logansport. 
Cyrus Cline, of Angola. 
James W. Fesler, of Indianapolis. 
Ele Stansbury, of Williamsport. 
D. P. Williams, of Indianapolis. 
Louis B. Ewbank, of Indianapolis. 
Thomas J. Brooks, of Bedford. 
James B. Harper, of Fort Wayne. 
W. H. Eichhorn, of Bluffton. 
John W. O'Hara, of Peru. 
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Nelson K. Todd, of Bluffton. 

J. J. Todd, of Bluffton. 

John H. Miller, of Princeton. 

M. W. Fields, of Princeton. 

Lucius C. Embree, of Princeton. 

Henry A. Yeager, of Princeton. 

M. L. Spencer, of Huntington. 

A. L. Sharpe, of Bluffton. 

Charles C. Binkley, of Richmond. 

Frank B. Shutts, of Aurora. 

Frederick Wiley, of Indianapolis. 

Charles A. Weathers, of Cannelton. 

James B. Wilson, of Bloomington. 

Robert B. Hanna, of Fort Wayne. 
Your committee therefore recommends that the above named 
applicants be admitted to membership in this Association. 

George L. Reinhard, 
E. K. Strong, Chairman of Committee. 

Secretary of Committee. 

The President : Gentlemen, under the constitution and by-laws, 
the report, with the recommendation from that committee, makes 
the gentlemen named members of the State Bar Association in the 
absence of a demand by some one for a special vote on some name. 
In the absence of such demand, the gentlemen named are members 
of the Association, and I wish to say to them that they are invited, 
of course, to attend the banquet to-night. 

The chair will entertain a motion to adjourn. 

Theodore P. Davis : Before that, Mr. President, the Treasurer's 
report may be submitted. I will not read the report, except to state 
that 1 received from Noble C. Butler $1,315.04. During the past 
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year members of the Association have paid me, including that 
amount, $2,495.45; the total expenditures have been $1,190.90, 
leaving a balance on hand of $1,304.55, which is in bank. An item- 
ized statement is in the report, which I will not take time to read. 
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TREASURER'S REPORT. 



To the State Bar Association of Indiana: 

Indianapolis, Ind., July 6, 1899. 

As Treasurer of the State Bar Association of Indiana, I have re- 
ceived the following amount since my election June 29, 1898: 
1898. 

July'l. Received from Nohle C. Butler, former 
Treasurer, balance on hands at his last 

report 11,315.40 

" 1. Charles F. Coffin 10.00 

" 1. M. A. Chipman 6.00 

•' 1. Thomas H. Dillon 5.00 

" 1. Charles E. Miller 6.00 

" 1. J. T. Cox 10.00 

M 1. John F. Carson 5.00 

** 1. U. Z. Wiley 6.00 

" 1. Pliny W. Bartholomew 6.00 

" 1. Augustin Boice 6.00 

" 1. Leon O. Bailey 5.00 

" 7. Chester Bradford 6.00 

" 7. W. H. H. Miller 6.00 

" 8. Mark Storen 6.00 

" 8. Mortimer Nye - 5.00 

" 8. J. W. Donaker 6.00 

" 8. H. C. Morrison 5.00 

" 8. Frederick A. Joss 6.00 

" 8. P. O. Colliver 5.00 

" 8. S.N.Chambers 6.00 

" 9. R. B. F. Peirce 5.00 

" 9. Arthur W. Brady 5.00 

" 12. Andrew Anderson 5.00 

" 15. O. H. Montgomery 5.00 

Sept. 1. Henry H. Mathias 5. 00 
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Sept. 21. Charles A. Rhetts 5.00 

" 26. Henry M. Dowling 5!00 

Aug. 9. W. H. Watson 6.00 

" 9. R. B. Beauchamp 5.00 

'• 18. B. F. Corwin 5.00 

Sept. 1. Henry H. Mathias 5.00 

1899. 

Jan. 12. John A. Finch 5.00 

•' 12. Charles Martindale 6.00 

" 12. C. A. De Bruler 6.00 

* " 12. Milton Bell 6.00 

M 12. George Ford , 6.00 

" 12. Noble C. Butler 6.00 

" 12. J. C. Blacklidge 5.00 

" 12. Inman H. Fowler 6.00 

" 12. John W. Kern 6.00 

11 12. Lincoln Dixon 5.00 \ 

" 12. Chas. W. Smith 5.00 

" 12. Andrew Anderson 6. 00 

•' 12. James M. Barrett 6.00 

" 12. Joseph S. Dailey 5.00 

" 12. Ralph Applewhite 5.00 

" 12. William P. Breen 6.00 

" 12. John B. Cockrum 5.00 

" 13. G. L. Reinhard 5.00 

" 13. Thomas A. Paxton 6.00 

" 13. J. W. Youche 5.00 

" 13. William P. Rogers 6.00 

" 13. William Cummings 5.00 

" 13. Robert Lowry 6.00 

" 13. W. H. De Wolf 5.00 

" 13. John L. Rupe 5.00 

" 13. Charles B. Stuart 5.00 

" 13. William V. Stuart 6.00 

" 13. Charles G. Renner 5.00 

•' 13. Oscar H. Montgomery 5.00 

" 13. Nathan Morris 5.00 

" 13. C. C. Shirley 5.00 

" 13. Andrew J. Clark 5.00 

" 13. Edwin P. Hammond 6.00 

" 14. Benjamin Crane 6.00 

" 14. Benjamin Harrison 5.00 

" 14. Addison C. Harris 6.00 

" 14. M. Z. Stannard 5.00 

" 14. Mark Storen .* 6.00 * 

" 14. Albert Rabb 10.00 
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Jan. 14. 0. B. Jameson 5.00 

" 14. Dan Waugh 6.00 

" 14. Chas. C. Spencer 6.00 

" 14. T. B. Howard 6.00 

" 14. J. B. McCullough 6.00 

" 16. Charles E. Shiveley 5.00 

" 16. John S. Bays 5.00 

" 16. John H. Bradley 6.00 

" 16. W. G. Colerick 5.00 

" 16. Charles W. Miller 6.00 

" 16. S. B. Davis 5.00 

" 16. William C. Smith 5.00 

" 16. Allen Zollars 5.00 

" 16. W. S. Shirley 5.00 

" 16. A. O. Marsh 5.00 

" 16. Ephraim Marsh 5.00 

" 16. Abe Simmons 5.00 

" 16. Oliver H. Bogue 5.00 

" 17. John Morris, Jr 5 .00 

" 17. Willard New 15.00 

" 18. N. O. Ross 5.00 

41 18. John E. Lamb 5.00 

" 18. John T. Beasley 5.00 

" 19. W. A. Woods . . . . 5.00 

" 19. Samuel Parker 5.00 

" 19. Charles W. Moores 5.00 

" 20. Charles F. Remy 5.00 

" 20. John W. Headington 5.00 

" 21. John G. Williams 5.00 

" 21. George H. Voight 5.00 

" 23. W. H. H. Miller 5.00 

" 24. Q. A. Myers 5.00 

" 25. Mortimer Nye , 5.00 

" 26. J. W. Morrison 5.00 

" 26. J. G. Ibach 5.00 

" 26. S. D. Coffey 5.00 

" 28. R. S. Taylor .' 5.00 

" 28. Charles E. Barrett 6.00 

" 28. Lewis C. Walker 5.00 

" 31. Sol A. Wood 5.00 

" 31. Guilford A. Deitch 5.00 

Feb. 1. A. A. Chapin 5.00 

1. J. F. McKee 6.00 

2. Dan W. Simms 6.00 

41 2. WiHiam S. Diven 5.00 

8. B. V. Marshall :...'• 5.00 
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Feb. 8. George E. Ross 5.00 

" 10. Chester Bradford 5.00 

" 13. James W. Noel 5.00 

" 13. Flavius J. Van Vorhis 5.00 

" 17. David A. Myers 5.00 

" 17. H. M. Logsdon ' ,... 5.00 

" 18. Joseph H. Shea 5.00 

" 21. Ferdinand Winter 5.00 

" 21. Charles P. Drummond 5.00 

" 28. C. S. Denny 5.00 

Mar. 1. James L. Mitchell 5.00 

6. Francis E. Baker 5.00 

6. Albert W. Wishard 5.00 

" 10. T. J. Louden 5.00 

" 15. James H. Jordan 5.00 

" 18. Frank M. Powers 5.00 

Apr. 3. W. L. Penfleld 5.00 

5. Samuel Ralston 5 .00 

6. Braden Clark .'. 5.00 

" 7. H. B. Shively 5.00 

" 13. Edwin Taylor 5.00 

" 20. C. V. McAdams 5.00 

" 20. John L. Bretz 5.00 

" 20. N. L. Agnew. 5.00 

" 20. Frank P. Foster 5.00 

" 26. B. K. Elliott 5.00 

May 2. T. F. Palmer 5.00 

" 2. John W. O'Hara .' 5.00 

2. N. L. Agnew 5.00 

9. Claude Thompson 5.00 

9. Frank Foltz 5.00 

9. C. M. McCabe 5.00 

9. Rowland Evans 5.00 

" 10. George E. Clarke 5.00 

" 10. Robert B. Dreibelbiss 5.00 

" 10. W. C. Purdum 5.00 

" 10. H. G. Keegan 5.00 

" 10. Emmet A. Bratton 5.00 

, " 10. Samuel P. Baird 5.00 

. " 10. William A. Traylor 5.00 

*■ 11. W.C.Overton 5.00 

" 11. Elbert M. Swan 5.00 

. " 11. James S. Drake 5.00 

" 13. William H. Martin.. 5.00 

" 15. Joseph L. Custer.... 5.00 

" 15. J. F. Elliott 5.00 
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M. L. Spencer 5.00 

Andrew A. Adams 5.00 

Henry A. Yeager 6.00 

Samuel M. Hench 6.00 

John M. Smith 15.00 

William F. Elliott 6.00 

William B. Austin 6.00 

L. B. Nash 6.00 

Peter Maier 6.00 

Vinson Carter 6.00 

Edward Gough 6.00 

O. M. Welborn 6.00 

Frank A. Comparet 6.00 

Enoch G. Hogate 5.00 

John C. McNutt 5.00 

William Darroch 6.00 

Conrad Wolf 5.00 

John R. Wilson 5.00 

J. H. Louden 6.00 

William A. Pickens 6.00 

T. H. Dillon 6.00 

Joseph L. Clark 6.00 

Frank S. Roby 6.00 

James B. Black 5.00 

John B. Peterson 5.00 

Thomas J. Brooks 6.00 

Silas A. Hays 5.00 

A. L. Sharpe 5.00 

Samuel Ashby 5.00 

O. J. Lotz 15.00 

M. J. Clancy 6.00 

George E. Downey 10.00 

J. J. M. La Follette 10.00 

Theo. P. Davis 6.00 

Frank E. Gavin 6.00 

H. C. Sheridan 10.00 

V. H. Lockwood 6.00 

" 30. L. B. Ewbank 5.00 

u 30. J. W. Fesler 6.00 

July 3. James B. Harvey 5.00 

" 3. Ele Stansbury 6.00 

3. Pliny W. Bartholomew 6.00 

4. William R. Hough 5.00 

6. Owen N. Heaton 6.00 

" 6. John S. Duncan 5^00 

" 6. Charles E. Miller 5.00 
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July 6. C. C. Binkley 5.00 

6. Hiram Teter 5.00 

" 6. A. W. Hatch / 6.00 

6. John H. Baker , 6.00 

6. Lawson M. Harvey 6.00 

6. William A. Ketcham 6.00 

6. B. F. Corwin : . .J 5.00 

6. Alonzo G. Smith 5.00 

6. Charles A. Korbly 6.00 

" ' 6. Edward Daniels 5.00 

6. Stuart MacKibbin , 10.00 

6. Merrill Moores 10.00 

" 6. U. Z. Wiley t ... 6.09 

6. L. J. Monks 5.00 

6. L. J. Hackney ^ 5.00 

6. Charles F. Coffin 5.00 

Total ..$2,495.45 
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As such Treasurer I have expended the following amounts: 
1898. 

June 30. William B. Hornblower— 

Traveling expenses ~ ' $60.00 

July 6. Grand Hotel Company — 

For banquet 525.00 

6. The Bates House- 
Bill of Mr. Hornblower 16.80 

6. Smith-Iliff Company— 

For printing 12.50 

6. E. H. Spurrier—- 

Postage 2.50 

6. Horace Wood — 

For livery 10.00 

8. E. H. Spurrier — 

Postage 2.00 

" 14. William B. Burford— 

Ledger, letter book and flies 6.75 

Aug. 11. Indiana Law Journal 427.50 

Sept. 13. Rowland Evans; — 

For reporter's services 64 . 65 

Dec. 21. Smith-Iliff Stationery Company- 
Stationery, notices 2.50 

1899. 
Jan. 11. E. I. Holdson — 

Postage $7, services $3 10.00 
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Jan. 20. Indiana National Bank- 
Exchange on checks SO 

Feb. L Reporter Publishing Company— 

Stationery 2.60 

May 2. Smith-Iliff Stationery Company- 
Stationery* printing 11.75 

2. E. L Holdson— 

Postage 5, senricea $6 10.00 

" 10. Reporter Publishing Company- 
Stationery 1.25 

June 20. Smith Printing Company- 
Stationery 21.00 

July 6. EL L Holdson— 

Stenographer's senricea 5.00 

Total expenditures $1,100.90 

RECAPITULATION. 

Total receipts $2,495.45 

Total expenditures 1,190.90 

Balance on hand $1,304.55 

The balance on hand is on deposit to the credit of the State Bar 
Association of Indiana, in the Indiana National Bank. 

THEO. P. DAVIS, Treasurer. 



The report of the Treasurer was, on motion, duly adopted. 
John W. Kern : I move that the Association do now adjourn un- 
til 2 o'clock. 

Motion adopted. Adjourned to 2 o'clock p. m. 



Friday, July 7, 1899, 2 o'clock p. m. 
The President : The Association will please come to order. The 
first in order, gentlemen, is a paper by Judge Timothy E. Howard, 
of South Bend, on "According to Law." 
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Address by JUDGE TIMOTHY E. HOWARD. 



The legend on the seal of the Supreme Court of Indiana reads r 
Supremum jus, lege supremo, (Supreme right, by supreme law). 

It is the law that lays down the only certain rule and points out 
the only safe way by which right m&y be vindicated and wrong re- 
dressed. 

While, in all controversies, justice is the sole end to be sought, 
yet that end, however desirable, can safely be reached only through 
due process of law. 

A multitude of maxims, the concentrated wisdom of the ages, en- 
forces this conclusion : 

"Law is a rule of right, and whatever is contrary to the rule of 
right is an injury." 

"Law is the highest reason, and commands what is useful and 
necessary, and forbids the contrary." 

"Law is a sacred sanction, commanding what is right and pro* 
hibiting what is wrong." 

"The law is the safest helmet; under its shield no one is de- 
ceived." 

"The law cannot fail in dispensing justice." 

"The law works harm to no one, does injury to no one." 

"The law regards equity." 

"The law regards the order of nature." 

"The law speaks to all with the same mouth." 
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"The law is not to be violated, even by the king." 
"The known certainty of the law is the safety of all." 
If, therefore, there is a failure of justice, it is not that there is a 
lack of law. There is, in this vast mass of wisdom accumulated 
by mankind, a remedy for every wrong, a guard for every right, and 
if any right goes unvindicated, or any wrong remains unredressed, 
it can be the fault only of the persons that apply or administer the 
law. How great, then, is the responsibility of those through whose 
ignorance, viciousness or cowardice the laws are not administered 
according to their true intent and purpose, and with all the vigor 
necessary for the accomplishment of their wholesome sway over the 
conduct of men. 

Notwithstanding these maxims and statements, which, in a well- 
ordered community, are to be regarded as mere truisms, it must, 
nevertheless, be confessed that there has ever lurked deep in the 
hearts of all men an unconfessed antagonism to the rule of law. 

This secret disaffection is sometimes dignified with the high- 
sounding title of "a sense of natural justice." In the deadly strug- 
gle which the French people waged with despotism they sought to 
ennoble this natural impulse by emblazoning upon their banners 
such phrases as "the rights of man." And when we were about to 
enter upon a mortal struggle with a hoary-headed wrong, one of 
our own great men appealed, in like spirit, to what he called "the 
higher law." 

It may, indeed, be admitted that, in an unorganized or disor- 
ganized condition of society, there must, at times, be a temporary 
appeal to mere force. The law itself provides for this by permit- 
ting, in proper cases, the substitution of the military for the civil 
rule. That is, the use of physical force in the place of legal action 
is, on occasion, sanctioned by the very system which reason and 
morals have slowly and tirelessly built up to secure a government 
of peace and good will among men. 
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This appeal to force is of tenest made in new or changing com- 
munities, where human passions are strong and the struggle of men 
for advantage over their fellows is most selfish and unrelenting 
So, in the far West, when men sought only for gold, and when, for 
this, they battled with one another without mercy, and crime defied 
all restraint, it was the outlawed Vigilance Committee, working 
wholly through its secret councils, and administering justice by 
irresponsible violence, that laid the foundations of organized soci- 
ety. And, indeed, history will tell us that almost every civilized 
people have, at one time or another^ gone through such a season 
of anarchy, thus, as it were, laying upon the bed-rock of rude force 
the fair foundations of order and peace and law. 

Shall we confess that the appeal to force, as distinguished from 
the rule of law and morals, goes farther than this seemingly benefi- 
cent, or, at least, necessary, assumption of authority on the part of 
the Vigilance Committee? Is there something in human nature, 
cr at least in our civilization, that gives further sanction to such 
government by force? Are men, simply because of their own 
strength, their own physical prowess or their own superior intellect, 
unconsciously inclined to the doctrine that might makes right? 
There are some things in modern, even in recent, history that are 
calculated to make us think so. 

The civilization of our fathers was scandalized at the partition 
of Poland; but we look with equanimity upon the partition of 
Africa. The English, French and Germans have nearly completed 
the conquest and appropriation of that great continent; and it is 
hard for an impartial observer to see anything in this but the result 
of brute force. 

Those accomplished nations, with the arms, military skill and 
discipline of a keen and highly intellectual civilization, had the 
power to overcome the naked barbarians, and this power they have 
-exercised without scruple. 
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Cecil Rhodes was called to account for interfering with the Dutch 
Boers, but only after those sturdy republicans had proved too strong 
lor him. Whether he would have been lionized had he devastated 
Hie republic is matter for conjecture. Certain it is that he has won 
the admiration ^f England for extending her sway over the native 
races and establishing hi 4he heart of Southern Africa the great 
empire of Rhodesia. 

The story of the Dutch themselves, in Java and elsewhere, and 
of the English, French and Russians in Asia, reads but little dif- 
ferent. 

As for ourselves, we found the red men in possession of the soil ; 
but we have driven them off the ground and taken their lands for 
our own. This, no doubt, may all be explained by treaties duly 
made and by territory ceded by the barbarous and the weak to the 
civilized and the strong. But the truth remains, and it might as 
well be admitted, that the powerful and the intelligent have, by 
main force and superior skill, prevailed over the helpless and the 
ignorant. Physical force, directed by superior intellect, has gained: 
the mastery. 

Our black men were bought, originally, from the slave ships ; and, 
having been purchased as property, were treated as property, even 
to the extent that when some good souls interposed, claiming for 
them certain rights under the doctrines put forth in the Declaration 
of Independence, the courts answered that the black man had no 
rights which the white man was bound to respect. 

And, in truth, such was the absolute law, as the law was then 
written. But civilization was shocked, and made loud protest 
throughout the Nation. After that came war and blood, and ulti- 
mately the black man was given a paper citizenship. Yet, almost 
at once, slowly at first, and silently, but steadily and persistently, 
the white man still stood out for his own right to rule. Already 
the dark race has receded from the position assumed at the close 
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of the war, and is being pushed back, not, indeed, into slavery, but 
to its old place in the social and political scale. It is not as yet so 
written in the law, and perhaps never will be; but the conquering 
race is again so bringing it to pass that the black man shall have 
no rights which the white man shall be bound to respect. * 

The strong, the intellectual, the wealthy, the favored race, will 
rule. Even now we begin to hear that the only safety of the black 
man is in harmonizing and subordinating his life to the life of the 
white man. It is even intimated that amalgamation must be the 
final refuge from extinction ; that only the white blood coursing in 
the black man's veins can save him from extinction. 

Men of European blood — Celts, Teutons, Latins and Slavs — 
having thus mastered or extinguished the red and the black races, 
can have little difficulty in overcoming the gentler yellow and brown 
races. Indeed, the work is already well under way. If those brown 
and yellow people will but stand still long enough we shall soon be 
rid of them. And then the dictum that "the only good Indians 
are the dead ones" will have its application to all the dark races. 
The white man, having thus relentlessly applied the rule of physi- 
cal force and intellectual superiority to this troublesome race ques- 
tion, will look out upon the whole earth as his heritage. 

This, in the end, will perhaps prove an easier task than further 
continuing the slow process of converting and civilizing the bar- 
barians. Indeed, some respectable teachers are quoted as intimat- 
ing that the true mode of conversion is thaf practiced by the Ma- 
hometans, and that we, too, should take up the task of Christian- 
izing and civilizing with the Bible in the one hand and the sword 
in the other. 

It is true that such was not the way taken by our late friends, the 
enemy, in their treatment of the native races of Mexico, South 
America and the islands of the South Seas. But our ideas of civ- 
ilization are different. 
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The strong races, in thus crowding the weak ones to the wall — . 
or to the water— may possibly be acting, unconsciously, in conform- 
ity with some irresistible tendency of nature, some "greater forces 
than senatorial resolutions or peace treaties," some evolutionary 
process above and beyond the control of any race or of all the races, 
and according to which the weaker must, in the end, perish. How- 
ever this may be, it is a question whether the sanction thus given 
by civilization to the rule and dominion of force, as distinguished 
from the rule of law and regard for human right, has not had its 
effect on civilized society itself, permeating every rank, station and 
condition, from the most favored to the most humble. Certain 
it is, at least, that the appeal to physical force is in every one's 
mind. It ought not to be so, but it is so. 

The boast of Americans has been that this is a government, not 
of force, but of freedom, justice and law; and we have appealed 
to the best that there is in Christian civilization to follow the lead 
thus taken by the great Republic. We have disdained to adopt as 
the principle of our free rule the pattern set up by despotic govern- 
ments, or even by the milder monarchies of Europe, according to 
which the relation of ruler and people is simply that of master and 
subject. 

Now, however, it would seem that the sleeping savage has been 
awakened within us, and that we, too, are in danger of yielding to 
the law of mere might, and of casting to the winds all our fine theo- 
ries of freedom and law, unless, indeed, it should appear that such 
freedom and law tell in our own favor. The right of the strong 
is magnified, and the spirit of power is given free wing. Too often 
the thought is not how wisely or justly may we establish our free 
sway over free citizens, and give to the world, as heretofore, the 
example of an enlightened, virtuous and happy community, of a 
people doing the right, not because compelled, but by reason of their 
•own untrammeled wish to do right and be right. From this noble 
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elevation we seem to be in danger of declining to the level of those 
that think it just and proper to give their energies, not to the wel- 
fare of the Republic and to the well-being of its citizens, but rather 
to the ungracious task of compelling others to submit to our rule 
and to our way of thinking, quite oblivious of what may be for their 
own welfare. We seem about to say, by our acts, We know that we 
are right, and if you do not do as we think proper, we shall compel 
you to do so. The question arises whether we who, now for over 
a century, have presented to the world so lofty an ideal ought to- 
decline to so low a level. 

Whatever excuse there may be for a resort to force and violence 
in revolutionary conditions, or in the first stages of an unformed 
and rude society, there certainly can be none in a civilized, enlight- 
ened and stable community. 

And it is well for us to consider that it is the law itself which a 
free people should reverence. That respect which, is given to leg- 
islators, magistrates and judges is given to them by reason of their 
relation to the law, and not for anything in or of themselves. No- 
such official or body of officials should be set up as objects of regard 
in such a sense as to obscure the law, of which they should them- 
selves be the faithful servants and exponents. 

With us but scant consideration is usually given to the legislator, 
and very little more to the executive and his subordinates. Our 
regard is reserved almost wholly for the judiciary, even to the ex- 
tent, in many cases, of substituting the court for the law. Every 
people seems to feel the need of a fetich of some kind. If we must 
have an object of worship, let it be the noblest possible: the word 
and spirit of the law, which is nothing less than the expression of 
the will of the great Maker and Lawgiver of all men and all things. 

The position of the judge is one of exceptional honor and his 
work of the utmost concern to all the people. In the performance 
of his high duties he should be sustained by every good citizen in 
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0, manly and independent, but not in a subservient or unquestioning 
spirit. Ours is not a British, but an American, government — how- 
ever fashionable it may be for some of us to fawn upon that sleek 
and self-seeking aristocracy. And while obedience to law is our 
first duty, this duty does not include a disposition to accept without 
inquiry or examination everything that judges may declare. Even 
judicial officers must not overstep the bounds of the law. They 
should be the first to obey its mandates. 

We are told of a justice of the peace who recently refused a 
change of venue in the face of the plainest provisions of the statute. 
Such a misnamed official should be driven from the temple of jus- 
tice which he has so outraged and profaned. 

There should be no place in America for arrogant and irrespon- 
sible power, whether upon the bench, in the legislative hall or in the 
executive chair. Eternal vigilance is still the price of liberty. It 
is the law itself which must be revered, and its exponents and rep- 
resentatives should be reverenced only in so far as they comply with 
its sacred mandates. 

It will, indeed, be a great advance, as recently said by a sound 
thinker, when public sentiment, legislators, courts, juries and ex- 
ecutive officers are educated up to the policy of allowing the law to 
take its course and be strictly applied in all cases, whether the par- 
ties are strong or weak, rich or poor, high or low. That day, how- 
ever, does not yet seem to be here, at least so far as concerns the 
greater part of society, though it is true, and this is our salvation, 
that we have, in the main, an upright judiciary, who, resisting all 
pressure, stand fast by the law of the land. 

With too many of us this is not the rule, and if the law is not in 
harmony with our individual sense of right, or with what we con- 
ceive to be for our interest, the disposition is to question rather than 
to obey it. This has not been the teaching of the sages and nation 
•builders. President Grant, trained though he was as a military 
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man, gave it as his counsel that even a bad law should be obeyed - , 
not only for loyal and patriotic reasons, but even for the practical 
•consideration that it might thereby the sooner be repealed. 

Rather than this constant, open and universal questioning of the 
force and efficacy of duly enacted statutes, it might seem to be 
even better that no court should have the power to declare any law 
invalid. If the law should prove to be bad, might it not be better, 
in harmony with Grant's suggestion, to bear with its imperfections 
until it could be amended or repealed ? As it is, even the legislator 
himself, in disregard of his oath, is too often disposed to shut his 
•eyes to the weakness, or badness, of a measure proposed for his con- 
sideration, and to leave to the courts the task of determining its 
validity at the end of long and vexatious litigation. 

But, in addition to this reckless indifference of legislators, we 
have to deal with the positive evil-doing of others. Opposition to 
wholesome laws, in many cases, begins even before their enactment. 
The legislative lobby is frequented not only with good citizens, seek- 
ing the welfare of the commonwealth, but by their side are also 
found the self-seekers, to whom all matters of public good are as 
nothing, and whose only -aim is to defeat such measures as seem to . 
be in opposition to their own interests, or to the interests of those 
whom they represent, or else to secure the enactment of measures 
favorable to them and to their fellows, whether for the public good 
being quite immaterial. 

And if, over all opposition, the wholesome law is finally enacted, 
then the individual, the corporation or the trust whose interests 
may seem to be injuriously affected begins at once, and continues, 
year in and year out, with voice and pen and print, in court and out 
of court, every effort to overthrow, or at least cripple, the law. No 
thought is taken ofHhe worth of the law itself, the only considera- 
tion being, l\ is Hot good for me. Even if the law is finally sus- 
tained by the fbrde of public opinion and the decrees of the courts, 
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still the selfish interest evades, and, when safe to do so, disobeys it. 

Thus disrespect for all law is engendered. And when the man of 
wealth and position, and the great corporate powers of the business 
world, are thus seen to make use of their wealth and influence in 
legislative halls, in courts and elsewhere, while contending against 
such laws, and evading their spirit, those people that are less for- 
tunate and less powerful feel their resentment rise, and they, too, 
in a feeble, convulsive manner, strike, in their own weak way, at 
such other laws as they fancy to be inimical to them. 

So is society kept in a state, of unrest ; and so do men, in high 
and in low place, seek justice for themselves outside the law and in 
defiance of it. Such men, whether engaged in the formation of 
trusts or in boycotting one another, whether in promoting unlaw- 
ful combinations or in intimidating their fellows, are alike engaged " 
in treasonable practices, and undermining the very fabric of the 
State. Let such conduct be but continued until the general public 
becomes exasperated, and then the long practiced treason may ripen 
into rebellion. 

The excuses offered for those violations of the law are that the 
statutes, as written and interpreted, unduly interfere with personal 
and property rights, or, in some other way, fail to do justice in the 
instances complained of. The promoter of the manly art, or the 
devotee of the gaming table and race track, says that the law at- 
tempts to deprive him of his legitimate amusements and profits. 
The railroad company, the natural gas or oil magnate, the coal 
baron or the great factory manager, contends that the law interferes 
unduly with the right to contract, the right to buy and sell in the 
open market. The employes in large concerns complain that they 
are not allowed to protect their own positions by preventing the 
employment of others in their place. The liquor dealers cry out 
against the regulations imposed upon their business, as meddlesome^ 
expressive and exasperating. The officials elected by the people 
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rail at the insufficiency of the compensation provided for their 
services. Finally, those that suffer from acts of thieves, murderers 
and rapists bitterly reproach the laws for the inefficiency, indulg- 
ence and delays with which those enemies of mankind are brought 
to justice. 

And so they all, for good reasons or bad, proceed to act in defiance 
of the law. The prizefighter and the gambler retire into quiet places 
or behind closed doors, there to gloat over bruised flesh or broken 
bones, or to engage in dissipating their patrimonies in games of 
chance. The controllers of great industries contrive, in secret con- 
clave, to form combinations by which free competition shall be 
crushed out and the people plundered; or, perhaps, to concoct 
schemes to avoid the payment of their equal share of taxes or other 
public burdens. Exasperated employes seek blindly and passion- 
ately to compel the giving of what they say the law fails to secure 
to them — living wages. The liquor men withdraw into their inner 
chambers, and there secure that liberty which they say they cannot 
openly indulge in according to law. The dissatisfied official charges 
for his services what he himself thinks to be a proper compensation, 
and, although himself a sworn officer of the law, snaps his fingers 
at the law made to control him. Last of all, and, as some contend, 
worst of all, those that have suffered from thieves, murderers and 
other criminals, themselves take the law into their own hands and 
flog the criminals, or perhaps take the most villainous of them from 
the weak guardians of the law and hang them to the first tree or 
lamppost. 

Of all those classes of lawbreakers, it is probable that society suf- 
fers most from dishonest property owners and unscrupulous offi- 
cials. It is the acts of those respectable violators of the law that 
go farthest in the corruption of public morals, and so do greatest 
harm to good government. The ordinary citizen is apt to say : If 
those wealthy and seemingly respectable people combine to resist 
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the law, why should I be required to respect it ? If the official, who 
is sworn to obey the law, presumes to violate it, why should I, who 
have taken no oath, be bound to regard it ? 

The great property interests in particular are treading on dan- 
gerous ground, and playing with awful explosives, in thus trespass- 
ing upon the sacred precincts of the law, and lightly regarding its 
dread prerogatives. Property rights, even more than those of the 
person, are dependent upon the sanctity of the law. 

In a free government loyalty takes the place of royalty, respect 
for the law, in a republic, being the supreme test of good citizen- 
ship. The old French grandees, who, in many respects, were inde- 
pendent of legal restraint, had a fine maxim which controlled their 
actions in this regard, and served, in some measure, as a substitute 
for obedience to the law. It was "Noblesse oblige." Their self- 
respect, the superior position which they occupied in the state, com- 
pelled them, by a lofty sense of propriety, as exemplars of what was 
seemly in human conduct, to do the right of their own free choice. 
The sense of their own dignity caused them to do voluntarily that 
which others were compelled to do. The mere fact that they were 
nobles indicated the proper course for them to take — noblesse oblige. 

Our men of high station, our wise people, even our men of mere 
wealth, the property owners of the Nation, should take a lesson 
from those high-minded old aristocrats. They ought to reflect that, 
although their wealth, their education or position may enable them 
for a time to circumvent the laws of the land, yet their conspicuous 
standing in the citizenship of the Nation,, even without considering 
their moral and legal obligations, should induce them, in order to 
maintain the honor of their great place, to come voluntarily to the 
support of the laws of the State whose eminent citizens they are, 
should particularly impel them to respect those laws themselves. 
Noblesse oblige. 
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The historian, in speaking of Madame Boland, has observed that 
when she walked the streets as a little girl, the nobility, while riding 
by and enveloping her tiny form in the clouds of dust from their 
carriages, never dreamed, and never cared to think, that the soul 
and intellect of that child should one day sit in judgment upon their 
titles and their estates. 

No class of people in all the land, even for the mere protection 
of their own interests and the interests of their children after them, 
should more scrupulously observe the very letter of the law than 
should the men of wealth. Their property they hold by protection 
of the law, and this law is but the expressed will of the people. 

Should the American people be once roused to the conviction that 
great riches go hand in hand with extortion, with tax-dodging, with 
monopoly, with trusts, and with all the other violations of the laws 
of property, then, indeed, will property itself be in danger. We 
should remember that human right is before property right. The 
people, and the law itself, will conserve both these rights — they are 
both sacred — but if {he time comes that one must suffer, property 
or humanity, the latter will receive first care. 

Above all, let us beware of treating men as "property, of treating 
their labor as simply and merely something to be bought and sold 
in the market. The Declaration of Independence, if that venerable 
document is still to be regarded, puts life and liberty first, and after 
these the pursuit of happiness. These rights should all go together, 
as with a prosperous and happy people they will; but, of all men, 
the holders of property, the managers of great wealth, should see 
to it that they themselves, by their conspicuous example, no less 
than by their acts, do not violate, and cause others to violate, the 
laws of the land in relation to property, and thus drag down upon 
themselves and upon society the ruins of those splendid temples 
of law and order, of industry, prosperity and contentment, which 
a great people have slowly built up. 
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All men ought to square their lives according to the law ; but this 
admonition should be heeded in an especial manner by men of large 
property, by the educated and by those in official station. These 
are the persons to whom all others will look for example, and if 
there is want of integrity or disregard of law in these high places, 
the very pillars of the social fabric will begin to crumble. 

All men that love their country will reverence her laws as they 
would the living voice of the Nation speaking to the people. And 
it is particularly incumbent on those who are most highly favored 
under our beneficent laws to be most zealous in their observance. 
Let the intelligent, the leaders of thought, the learned in the law 
itself, recognize their obligations to the Republic, and use their su- 
perior gifts and influence in support of the institutions that have 
made such educated and intelligent leadership possible. More than 
all others, the very ministers of the law, the men selected to repre- 
sent the State and the Nation in the enactment, execution and ex- 
pounding of the laws, should realize their grave responsibilities, and 
should themselves be first to obey that law winch they have sworn 
to serve. 

If the wealth and intelligence of the country are obedient to the 
mandates of the law, and those in authority zealous in its adminis- 
tration, then we shall have less cause to complain of its violation by 
the mob. 

Laws will be more effective, society will be better governed, the 
life of the Nation will be purer and nobler, when we are all honest 
enough to bring what is our own fault home to our own doors, 
rather than seek, like the old Adam that is still in us, to lay the 
blame on some one else. 

The welfare of the Republic and the security of our liberties are 
bound up with the sanctity of the laws. It should be the part of 
such a body as this, of all lawyers, indeed, to so form public opinion 
that every citizen shall have a higher reverence for the law and be 
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content to obey it for the all-sufficient reason that it is the law. 
Unholy combinations of wealth, on the one hand, and mob rule, on 
the other, would then cease, for all men would seek for justice only 
through the law, and the legend on the seal of our Supreme Court 
would have the force of a rule of civil conduct — Supremum jus, lege 
suprema. 



The President : We will now have, gentlemen, a paper by Judge 
Daniel W. Comstock, of Richmond, on "Evidence in Criminal Cases 
on Appeal." 
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EVIDENCE IN CRIMINAL CASES ON APPEAL. 



Address by DANIEL W. COMSTOCK. 



The subject of this paper was suggested by reading the dissenting 
opinion of a former judge of our Appellate Court, a bright man, a 
good lawyer and an able judge, who, in his opinion, argued that the 
evidence did not warrant the conviction of the appellant, and that 
the judgment of the lower' court should, upon that ground, have 
been reversed. He was defeated for re-election soon after the opin- 
ion was delivered, but the opinion was not the cause of his defeat ; 
he went down with his party. Dissenting opinions are not, as a 
rule, widely read. This one was, perhaps, not an exception. I in- 
cline to the view that they should not be published. Not purport- 
ing to be the law, they are not entitled to space in the official re- 
ports. No objection could be made to their being filed with" the 
papers in the cause. 

It has been decided in many cases of remote and recent date that 
the judgment of the trial court will not be reversed on the weight 
of evidence if the evidence be contradictory. This rule, although 
not free from exceptions, has been stated in varying phraseology, 
but generally to the same effect. Thus, in 2d Blackford, p. 130, 
Rapp vs. Grayson, it is stated that if the evidence relative to the 
merits of the action be contradictory, and the jury have any grounds 
for their verdict in favor of plaintiff, a court of error will not re- 
verse a judgment on the verdict because a new trial has been re- 
fused. 

In McVicker vs. Pratt, 5 Ind. 450, it is said: "Litigants need 
not expect this court to reverse the judgment of the trial court upon 
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the weight of evidence where there is sufficient in the record to sus- 
tain the judgment below." 

In Kleespies vs. The State, 106 Ind. 383, it is said that the Su- 
preme Court, even in a criminal case, will not reverse the judgment 
on the weight of evidence where there is evidence tending to sup- 
port the verdict on every material point. 

In Delhaney vs. The State, 115 Ind. 499, it is said that the court 
will not reverse where the evidence below tends to support the ver- 
dict. 

It was said in Baker /vs. The State, 2 App. 517, where there is 
^ome evidence tending to sustain the verdict on every material point, 
the verdict will not be disturbed. 

In Squires vs. The State, 3 App. 1 14, it is held that where there 
is evidence which fairly supports the finding of the court or the ver- 
dict of the jury on every material point, the judgment will not be 
reversed. 

The rule is further emphasised in Calkins vs. Evans, 5 Ind. 441. 
The court, using the following language, said : "Had this been a 
verdict instead of a finding by the court, we could not, under the 
well-settled practice of this court, disturb it, even though we should 
be of the opinion that had we tried the case we mi^ht have reached 
a different conclusion. One feature may be thought to distinguish 
this case from ordinary trials at law : the evidence is all written in 
the form of depositions. The witnesses did not appear before the 
court below, so that the test of credibility afforded by the appear- 
ance and manner of the witness is as much wanting in that court 
as in this. We have therefore the same identical basis on which 
to form our judgment of the evidence, its weight, force and credi- 
bility, that the Common Pleas had. There is not even a shade or 
point of variation. We are not aware, however, that this distinc- 
tion has ever been allowed. It will be readily seen that the same 
thing might also occur in a case at law where the whole evidence 
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was the depositions of foreign witnesses. Whether, in a case of 
great hardship, this distinction might not be made available as an 
exception to the rule it is not necessary to decide. The facts in the 
case at bar do not require it." 

In Medler vs. The State, ex rel. Dunn, 26 Ind. 171, the court 
said : • "Seeing the evidence upon paper, with no such opportunity 
as the judge and jury below had of determining upon the credibil- 
ity of witnesses, it appears quite probable that the verdict should 
have been the other way, but this is not enough to justify us in re- 
versing the case." 

Other decisions are to the effect that either in a criminal or civil 
oase the Supreme Court will not reverse the judgment unless there 
is an absolute failure of evidence on some material point. 

In Toledo, etc., Ry. Oo. vs. Goddard, 25 Ind. 185, the court said : 
"We do not ignore the rule so repeatedly laid down by this court 
that we will not reverse a cause upon the mere weight of the evi- 
dence. The general rule is that if there is evidence from which 
the jury might reasonably find or infer a fact, and they find ac- 
cordingly, this court will not disturb the verdict because there is 
other evidence in conflict with that on which the finding is based. 
But where the evidence in support of the finding is clearly and over- 
whelmingly or conclusively contradicted it would be a reproach to 
the law and a flagrant outrage upon the rights of parties to refuse 
to disturb the verdict simply because it had been found by a jury." 

In view of the reverence with which the rights and the verdicts 
of juries are regarded (especially by those in whose favor they are 
returned) this language seems most irreverent, if not sacrilegious. 

This case was, in the later case of Fort Wayne, etc., R. R. Co. vs. 
Husselman, 65 Ind. 73, criticised in the following language : "No 
one can find fault with the theory of the rule or of the exceptions 
thereto so clearly stated by the distinguished judge who wrote the 
opinion of the court. * * * Practically, the exceptions to the 
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rule cannot be safely used. For how can this court, or its judges, 
possibly know that the evidence in support of the verdict or finding 
has been 'clearly and overwhelmingly or conclusively contradicted V 
To arrive at such a conclusion must we riot weigh the evidence? 
If so, how can we, as an Appellate Court, by merely reading the 
written evidence, without any personal knowledge of the intelli- 
gence or character of the witness or those living indicia before us, 
by which we ordinarily judge of the truthfulness and credibility of 
evidence, determine that the evidence in support of the verdict or 
finding has been 'clearly and overwhelmingly or conclusively con- 
tradicted.' " * * * (p. 77.) 

In Martin vs. The State, 28 Ind. 312, the case of Toledo, etc., 
Ry. Co., supra, is cited with approval, and it is stated that the jury 
are the proper judges of the facts and of the credit which should 
be given to the witnesses, and when there is evidence which, if un- 
contradicted, would sustain the verdict, this court will only inter- 
fere with the finding in extreme cases. The judgment, however, 
was reversed because, as stated in the opinion, the evidence in sup- 
port of the finding was clearly and overwhelmingly contradicted. 

In Batterson vs. The State, 63 Ind. 531, the court reversed the 
judgment of the lower court upon the ground that the evidence did 
not establish beyond a reasonable doubt the guilt of the defendant. 

In J., M. & /. R. R. Co. vs. Bowen, 49 Ind. J.54, the judgment 
was reversed upon the ground that the verdict was not supported 
by the evidence. 

The distinguished jurists who spoke for the respective courts of 
which they were members in three of these decisions which disre- 
garded the rule have passed away-, but the rule of practice remains. 

While the facts will not justify the statement that the expres- 
sions of the Supreme and Appellate Courts are misleading, because 
the general rule is plain, there is a certain breadth, if not ambiguity, 
of statement which is objectionable. Thus, as we have seen, it is 
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said the finding of the court or the verdict of a jury will not be dis- 
turbed when there is sufficient in the record to sustain it; when 
the evidence fairly supports the finding of the court; where there 
is evidence which fairly supports the finding of the court or the ver- 
dict of the jury on every material point ; where there is some evi- 
dence to sustain the verdict on every material point ; where the evi- 
dence tends to support the verdict. It seems to the writer that the 
rule is best stated in Squires vs. The State, 3 App., to be where the 
evidence fairly supports the finding of the court or the verdict of 
the jury on even 7 material point. I think that it may fairly be said 
that the rule has been stated too broadly in some of the decisions 
cited. That certain evidence tends to prove certain facts or to sup- 
port a judgment founded thereon could not often give rise to a di- 
versity of opinion ; the tendency of evidence is, as a rule, obviously 
plain. But whether a verdict or judgment is sustained, or fairly 
sustained, by the evidence may frequently give rise to an honest dif- 
ference of opinion. To say that a judgment will not be reversed 
when there is evidence fairly supporting it is but to say that a judg- 
ment will be reversed when it is not fairly supported by the evi- 
dence. What tribunal is to determine the quantum or quality of 
the evidence which makes it fair or faulty ? Why not the court of 
last resort? Is it clear that the weighing of evidence with refer- 
ence to its character should always be left to the trial court or jury? 
We are only speaking of a rule of practice, and not questioning the ' 
authority of a branch of the government to invest a particular tri- 
bunal with power. We have referred to decisions of the Supreme 
Court, extending through many years, that a verdict or judgment 
will not be reversed unless it is clear that there is no evidence to 
support it. The same rule has been otherwise expressed to the ef- 
fect that in neither a civil nor a criminal case will the judgment be 
reversed unless there is an absolute failure of evidence upon some 
material point. 
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The principles of evidence and the weight attached thereto are 
founded on our observations of human conduct. They have be- 
come rules of law because time has approved them reasonable. Cer- 
tain circumstances warrant certain presumptions of law. Pre- 
sumptions of law have been defined to be opinions based on 
questions of frequent occurrence and found from experience to be 
generally in accord with truth. Presumptions of fact are conclu- 
sions drawn from particular circumstances, as that affection grows 
out of certain domestic relations. Men will be influenced by self- 
interest. Malice is inferred from the taking of life. In the appli- 
cation of these presumptions, shall the life or liberty of a citizen 
be placed at the absolute disposal of a single tribunal? How far 
he who has been found, with the bloody knife in hand, by the body 
of one just killed shall be presumed to have given the mortal stroke 
cannot be determined by any positive rule of law. Property is 
stolen and it is found in the possession of one accused of the theft. 
It may be months after its unlawful taking. 

Mr Justice Buller, in the famous .trial of Captain Donnellan, 
said : "A presumption which necessarily arises from circumstances 
is very often more convincing and satisfactory than any other kind 
of evidence. It is not within the reach and compass of human 
ability to invent a train of circumstances which shall be so con- 
nected together as to Amount to a proof without affording oppor- 
tunities of contradicting a great part, if not all, of these circum- 
stances." 

While this expression is often quoted with approval, it is criti- 
cised by the author of Phillips on* Evidence, who asserts that it is 
often refuted by experience, evidenced by the fact that there are in- 
finitely more instances of mistaken convictions on circumstantial 
evidence than any other species of proof. The prosecution may 
rely upon a long train of circumstances to establish the guilt of the 
accused. The accused may prove his innocence by showing contra- 
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dictions in the circumstances of the proof or by showing that he 
was at a different place. If he is ignorant of the facts relied upon 
he cannot readily refute them. The task is all the more difficult 
if the story is premeditated, because composed with a view to con- 
sistency. The alibi is sometimes difficult to prove, because not 
infrequently one is not able to recall his exac£ location on a certain 
day. The certainty of circumstantial evidence has been frequently 
eulogized by many authorities upon the ground that circumstances 
cannot lie. Yet we can only know the facts constituting the circum- 
stances through the medium of human witnesses, and the soundness 
of the facts must, therefore, depend upon the verity of human 
agencies. Where an inference is to be drawn from a long train of 
circumstances, it is a matter of judgment and exercise of the under- 
standing. Opposite conclusions may be fairly reached. The crimi- 
nating circumstances in the illustration so often used — the presence 
of the accused, a person of bad character, near the dead body with a 
weapon by which the life may have been taken, in the one instance ; 
the possession of the stolen property, in the other — are competent 
evidence against the accused, and tend, with more or less force, to es- 
tablish guilt. Upon a conviction, it could be said that this evidence 
tended to sustain the verdict ; that it fairly supported the judgment. 
It could not be said that there was an absolute failure of proof. 
There would be some evidence tending to prove guilt. The evi- 
dence consists of circumstances. There would be no question of the 
credibility of witnesses. Should appellate courts hesitate to weigh 
the evidence under such conditions? It is not claimed that juries 
are, as a rule, composed of men trained to analyze and weigh testi- 
mony. Credit them with the honesty and intelligence of the aver- 
age citizen, it must still be granted that their vocations in life do 
not so eminently fit them for making nice distinctions to which 
one is entitled whose life and liberty and honor are at stake. The 
testimony of one witness may rightly, sometimes, outweigh that of 
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many. In such case the question is one of credibility, to be deter- 
mined by the jury or trial judge. But if there is no conflict, and 
no question of credibility is involved, if th^ reason for the rule 
ceases, should it still be enforced? In Railroad Co. vs. Taffe, 37 
Ind. 361, Buskirk, J., speaking for the court, said : "The rule does 
not apply to the court when the case is tried on documentary evi- 
dence, for in such case we have the same means of examining and 
weighing the evidence as the judge or jury in the court below." 
We think it may be reasonably asked, why shall not the same rule 
apply in cases where the evidence is circumstantial ; where the cir- 
cumstances are proved by uncontradicted testimony? The force 
of the proven circumstance can as well be weighed, as that of a 
written document. The jury can have no advantage of an appellate 
tribunal. It is the duty of the trial judge to instruct the jury as to 
the law; to approve or disapprove of the verdict returned; to de- 
termine the competency of testimony; to supervise the conduct of 
the trial. To warrant a judgment of conviction in a criminal cause 
the guilt of the accused must be proven beyond a reasonable doubt ; 
yet, under the illustrations used, and which might be multiplied 
indefinitely, the verdict of a jury, sustained by some evidence, 
should not be disturbed. It is likely that many offenders of the law 
• go acquit ; that the number of persons who suffer innocently is very 
small. Under our liberal practice, it may be well conceded that the 
possibility of conviction of one wrongfully accused of crime, de- 
fended by able counsel, is remote and reduced to the minimum. In 
our criminal procedure it would require ingenuity to lessen the pro- 
tection to society and grant greater immunity than that now en- 
joyed according to the forms of law by those willing to violate it. 
But these facts do not lessen the obligation of appellate courts in 
passing upon the most important rights of society and of in- 
dividuals; obligations which require the consideration of all the 
influences affecting the results of trials between litigants, whether 
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questions of law or evidence, obligations not to be evaded by rules 
of practice, however, convenient. In reaching conclusions which 
impoverish or enrich, bankrupt in honor or in fortune, deprive of 
liberty or life, the best consideration of appellate, as well as trial 
courts, should be employed. No one can reasonably inveigh against 
rules of practice; they are essential; order and system in the con- 
duct of any business are, of course, necessary; although it can be but 
matter of regret that, after so many years, so large a proportion of 
causes appealed are argued and determined solely upon questions of 
practice. The saving of exceptions ; the presentation of questions 
only to be determined upon an examination of the evidence: the 
question of the evidence being in the record; these are matters 
which still vex the profession, making the judicious grieve and 
causing the profane to swear. Experience must admit the serious- 
ness of the trust confided to those upon whom rests the responsi- 
bility of making and enforcing rules by which they are governed. 

The propriety of submitting to a jury or trial court the credi- 
bility of witnesses, and the weight to \)e given their testimony, 
approved by experience, has passed beyond the realm of controversy. 

While our laws give to each litigant his day in court, and put at 
his disposal the machinery of the courts in the assertion or defense 
of his rights, no system has yet been discovered which can, in fact, 
in all cases, make parties equal before the court or jury. So that 
the granting of any additional power to either the trial judge or the 
courts of error and review, tending to make the inquiry into the 
facts of a cause more complete, and the administration of the law 
more equal, a trial or appellate judge being possessed of equal hon- 
esty and general intelligence with the average juror, being superior 
to him in the knowledge of the law, having had more experience and 
being more familiar with the rules by which evidence is weighed, it 
must reasonably be inferred that the application of the superior 
knowledge and wider experience ought to promote the administra- 
tion of justice. 
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An interesting illustration of the unequal standing of litigants 
before court or jury is presented in a case recently passed upon by 
the Supreme Court of Nebraska. It was a suit for personal inju- 
ries. The plaintiff, a woman, young and attractive — the defendant 
a street railway company. The injury complained of was to the leg, 
between the knee and ankle. The trial court permitted the volun- 
. tary exhibit of the injured member to the jury. Juries are wont to 
• be generous to claimants in personal injury cases against corpora- 
tions. The verdict in that case seems not to have been a departure 
from the custom. It was for $10,080. As juries rarely deal in frac- 
tions of a hundred or a thousand dollars in actions of this character, 
the reason for the additional eighty dollars added to the ten thou- 
sand is not clear. The Supreme Court, in passing upon the pro- 
priety of the exhibit referred to, said : "It is not insisted that, 
ordinarily, there would be error in exhibiting to a jury a limb in- 
jured as this has been, but it is said that it was improper in this 
instance for the reason that the defendant in error, a female, was 
young, handsome and attractive, and that, consequently, the sympa- 
thies of a jury composed of men were unduly excited in her behalf. 
The motto on the Coat of Arms of this State is, 'Equality before the 
law/ The defendant in error suffered injuries for which she sought' 
compensation in damages, and she was entitled, in sustaining her 
olaim, to resort to the same proof that she might have resorted to 
if she had been aged, ugly and repulsive." 

Now it would seem that, with the motto of the State of Nebraska, 
no fault could be found. The difficulty was in its application. 
What equal chance or hope for victory could there be in a contest 
before a jury ordinarily impressible between a street railway com- 
pany, without a soul and without bodily charms, and the fair and 
shapely claimant ? It was claimed that an instruction by the trial 
court left an uncontrolled discretion in the jury in fixing the 
-amount of the verdict ; but the court held that the instruction was 
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not too broad. A motion for a new trial upon the ground of newly 
discovered evidence was overruled, in which ruling it was held the 
court committed no error. But out from under the personal charms 
of the living witness, and out of the sight and hearing of the experts 
who had testified in behalf of claimant, the court, after a very full 
consideration of all the evidence as to the extent and nature of the 
injury, reached the conclusion that the verdict might be affirmed to 
the extent of $5,080. 

In passing, it is interesting to note that the Supreme Court of 
Michigan held against permitting the voluntary exhibit of the per- 
son in a civil action for corporal injury. The question was of treat- 
ment of a broken leg of a woman. The trial court refused to per- 
mit the exhibition of the injured member, and the Supreme Court 
affirmed the ruling. The decision was put upon the ground that 
no inspection, after an injury is healed, apart from some knowledge 
of the character of the injury and the method of treatment, could 
enable a medical expert to decide upon the merits or demerits of the 
attending surgeon. The court said: "A jury's guessing from such 
an inspection would be of no value whatever, and needless exposure 
would have been, as the court below properly held, improper, if nut 
indecent." The Michigan case seems to be alone, and jurors are not 
likely to be deprived of information from such source. While the 
reasons for submitting the weight of the testimony and the credi- 
bility of witnesses to a jury are generally stated to be the better 
opportunities given the jury from seeing the witnesses face to face 
and observing their demeanor on the witness stand, to judge of their 
intelligence, fairness and candor, the sounder reason has been 
stated, in a recent decision of our Supreme Court, to be that the 
Legislature has limited the jurisdiction of courts of appeal to the 
correction of errors of law. The criminal code provides that, "upon 
appeal, every decision of the court, or intermediate order made in 
the progress of the case, may be reviewed." ( Burns' B. S. 1894 r 
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Sec. 195.) The criminal code makes no provision for an assign- 
ment of errors, but it has been construed to require an assignment 
of errors as in civil cases. Sturm vs. The State, 74 Ind. 278 ; Dye vs. 
The State, 130 Ind. 87. Under the old practice in chancery cases 
the Supreme Court decided causes upon their merits. Gale vs. Qran- 
nis, 9 Ind. 140; Leach vs. Leach, 10 Ind. 271. But under the pres- 
ent code the correction of errors of fact upon the part of the jury 
is confined to the trial judge. Cincinnati, etc., R. R. Co. vs. Mad- 
den, 134 Ind. 462. When the finding of the court or the verdict is 
not supported by any evidence, such finding or verdict is held to be 
an error of law to be reviewed by the Supreme Court. When the 
finding or verdict is not supported by sufficient evidence within the 
meaning of Section 568 (6th Division) authorizing a new trial, the 
error is one of fact to be corrected only by the trial judge. I believe 
that the opinion is generally entertained, by the majority of those 
who have considered the subject, that the trial judge, whose position 
is the most responsible of that of any .officer within his jurisdiction, 
whose duties are most exacting and. labors most onerous, whose 
opportunities in a republic are greatest for impressing the average 
citizen with the fairness and sacredness of law, not only with the 
austere virtues, but with the beneficence of justice, who can do 
more, when actuated by the single purpose of administering the 
law, to command the respect of honest citizens for good government 
and attach them to its form than any other single official, is too 
circumscribed in his opportunities for usefulness. 

The decisions of the court of questions of fact, when uncontro- 
verted, reduce the number of questions for the consideration of the 
jury, lessen its labors, and this is to be commended. While any rule 
of practice which would weaken the independence, or lessen the sense 
of responsibility of the jury cannot be approved, whatever tends to 
aid them in arriving at a just verdict ought to be to the advantage 
of society. It may be fairly said that in many instances an 
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intimation by the court of an opinion as to the merits of the cause 
would be of controlling influence and be equivalent to directing the 
verdict. 

The English rule, which obtains in our federal courts, and which 
permits the judge, in summing up, to intimate an opinion upon the 
weight of the evidence, has not resulted in lessening the respect for 
law or impairing its efficiency. Business, and especially the trial 
of criminal causes, is dispatched with a promptness not usual in 
the State courts, with results serving as worthy precedents. As 
adapted to' and accomplishing the ends of their creation, English 
courts and their rules in their essentials command universal re- 
spect. English law and English justice still goes unquestioned. 

The rule which gives to the judge the right to comment upon the 
evidence only makes the direction of the judge as to the law bind- 
ing upon the jury, and leaves jurors free to form their own judg- 
ment upon the facts. The responsibility of determining the facts 
proven is left to the jury. The judge is not permitted to assume 
facts as proven. It is not, Jiowever, held reversible error to assume 
the existence of facts in issue as proven when the evidence is clear 
and uncontradicted. 

Such change in our law as would give to the jury the aid of a 
trained mind's analysis of the evidence, emphasized by the probity 
and learning which often does and always should characterize the 
trial judge, would certainly go far to insure the respect sometimes 
wanting for the verdict of juries. If the trial judge of our State 
courts were authorized to sum up and comment on the evidence, 
mindful always of the rights of the jury to determine the credibil- 
ity and truth of the testimony, any error committed in the exercise 
of that right would, of course, be an error of law, reversible by the 
courts of last resort. That the practice has long prevailed with 
entirely good results in other courts is strongly in its favor. Next 
in importance to giving to the trial judge the right to sum up and 
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comment upon the evidence is the weighing of evidence by appellate 
courts upon all facts and circumstances, at least, not involving the 
credibility of witnesses. 

The purpose of courts and all judicial functions being the prompt 
and just determination, at the least necessary delay and cost, of the 
differences in the controverted rights of citizens, whatever aids the 
attainment of such end is entitled to fair consideration. What I 
have ventured to offer in this learned presence has been by way of 
suggestion rather than argument — is old, and upon an old subject, 
but of continuing interest to the bench and bar, because upon them 
must always rest the responsibility of changes or the want of change 
in judicial procedure. 



The President: The next in order, gentlemen, is the report of 
the Executive Committee. 

Mr. W. P. Breen, for the Executive Committee, read the follow- 
ing report : 

Indianapolis, July 7, 1899. 

To the State Bar Association of Indiana : 
The Executive Committee makes the following report : 

1. At the last annual meeting a contract was made with The Re- 
porter Publishing Company for the publication of the proceedings 
of the Association. A proposition has been presented again from 
this company to renew the contract. Your committee respectfully 
recommends that such contract be not renewed. 

2. Under the by-laws of the Association your committee is au- 
thorized to make such suggestions concerning matters as in its opin- 
ion require the action of the Association. Pursuant tp this provi- 
sion, your committee suggests that the Committee on Law Reform 
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be required to report at the next annual meeting the propriety of 
securing the enactment by the Legislature of Indiana of what is 
called the Negotiable Instruments bill. 

3. Your committee respectfully submits, further, that the law 
of this State concerning corporations is in a confused condition. It 
therefore recommends that the Committee on Law Reform be in- 
structed to report at the next annual meeting upon the propriety of 
the codification of the law on this subject, and if such committee 
shall reach the conclusion that the law on this subject should be 

, codified it shall report a bill to that effect. 

4. The committee calls the attention of the Association to By- 
Law No. 8, which reads as follows : 

"The annual dues shall be payable at the annual meeting in ad- 
vance. If any member neglects to pay them for any year on or be- 
fore the next annual meeting he shall cease to be a member. The 
Treasurer shall give notice of this by-law within sixty days after 
each meeting to all members in default." 

There are seventeen members of the Association who are delin- 
quent for three years' dues. Your committee has stricken the 
names of these seventeen delinquents from the roll of membership 
of the Association. 

5. There are pending two proposed amendments to the Consti- 
tution of the State of Indiana, one relating to the reorganization of 
the Supreme Court and the other regulating the admission of attor- 
neys to practice law. These will come before the people at the next 
general election. To be adopted they must receive a majority of 
all the votes cast at that election. Unless attention be given by the 
attorneys of the State, and particularly by this Association, to these 
pending amendments, there is grave. danger that they will not be 
ratified by the people. In view of this situation, your committee 
recommends that the Committee on Publications be instructed to 
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take such steps as may be necessary to secure the ratification of the 

proposed amendments. 

Respectfully submitted, 

John R. Wilson, 
Noble C. Butler, 
Theodore P. Davis, 
William P. Breen, 
R. B. Beauchamp, 
John S. Bays, 

For the Committee. 

W. P. Breen : I move, Mr. President, the adoption of the report 
of the committee. 

The President: You have heard the report of the committee, 
gentlemen. It is moved and seconded that that report be adopted. 

The report was unanimously adopted. 

The President : The Committee on Jurisprudence and Law Re- 
form, I understand, has no report to submit. The next in order is 
the report of the Committee on Judicial Administration and Reme- 
dial Procedure. 

Mr. John 6. Williams, for that committee, submitted the follow- 
ing report : 

To the State Bar Association of Indiana : 

Your Committee on Judicial Administration and Remedial Pro- 
cedure, at the last session of the General Assembly, presented for 
consideration the amendment to Article VII, Section 2, of the Con- 
stitution of Indiana, as reported by your committee and adopted 
at the last meeting of this Association. No action, however, was 
taken upon it by the General Assembly. The two proposed amend- 
ments adopted at the session of 1897 were again adopted, and a law 
passed submitting them to a vote of the people, to be held at the next 
general election in 1900. 
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One of the amendments thus to be submitted amends Section 21 
of Article VII, and reads as follows : 

"The General Assembly shall by law prescribe what qualifica- 
tions shall be necessary for admission to practice law in all courts 
of justice/' 

The other amendment to be submitted reads as follows : 

"The Supreme Court shall consist of not less than five (5) nor 
more than eleven (11) judges, a majority of whom shall form a 
quorum, and they shall hold their offices for six years if they so long 
behave well. . Any vacancy caused by death or resignation shall be 
filled by the Governor, as is now provided by the Constitution ; but 
any increase in the number of judges shall not be filled by appoint- 
ment, but by election at the next general election after any increase 
is ordered." 

The risk of a defeat of the amendments at a general election was 
appreciated by the Judiciary Committee of the Senate, but the Gen- 
eral Assembly was unwilling to incur the expense of submitting 
them to the people at a special election. 

No other business has been submitted during the past year to 
your committee for its consideration. 

Respectfully submitted, 

Jno. G. Williams, 

Chairman. 

Theodore P. Davis: Mr. President, I move that the report be 
approved. 

The motion, being duly seconded, was adopted and the report ap- 
proved. 

The President : The Committee on Legal Education and Admis- 
sion to the Bar has, I am informed, no report to submit. The next 
is the report of the Committee on Publications. 

Albert Rabb, for the committee, submitted the following report : 
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To the State Bar Association of Indiana : ' 

Your Committee on Publications reports that the proceedings of 
the; last annual meeting of the Association were printed by the Indi- 
ana Law Journal Company and distributed to members under the 
arrangement made at such annual meeting, as shown by the printed 
report of the proceedings at pages 71-73. 

Respectfully submitted, 

Albert Rabb, 

Chairman. 
Indianapolis, July 7, 1899. 

P. W. Bartholomew: I move that the report of the committee 
be adopted. 

The motion, being duly seconded, was adopted and the report ap- 
proved. 

The President: The Committee on Grievances. This Associa- 
tion has no grievances, it seems. I believe there is a supplemental 
report to be made by the Committee on the Admission of Members. 

George L. Reinhard: Mr. President, the Committee on Ad- 
mission of Members submits the following supplementary report: 
Applications for membership have been received from the following 
named persons, who were found to possess the qualifications requi- 
site to such membership, to wit: E. C. Vaughn, of Bluffton; W. 
W. Woollen, of Indianapolis ; F. J. Reinhard, of Indianapolis, and 
George Gifford, of Tipton. Your committee therefore recommends 
that the applicants named be admitted to membership in this Asso- 
ciation. 

The President : In the absence of a call for a special vote, under 
the by-laws, these four gentlemen will be admitted members of the 
Association. 

The President: Reports of special committees. I do not be- 
lieve there is any special committee to report. Miscellaneous busi- 
ness is the next in order. 



Digitized by VjOOQIC 



2QO STATE BAR ASSOCIATION OF INDIANA. 

A Member : Is there a Committee on Nomination of Officers ? 

The President : There is no Committee on Nomination of Offi- 
cers, and the next in order is the election of officers. 

P. W. Bartholomew: Mr. President, I have something under 
the head of new business to introduce, if it is proper to introduce 
it under this head. 

The President : I will withdraw the order of election of officers 
for the present, and proceed to the consideration of new business. 

P. W. Bartholomew : There is a law that I have long desired to 
see passed, and I don't know of any better way than to present the 
initiative step before this Association, one of whose objects is the 
reform and betterment of the judicial system of our State, and I 
have embodied in a few lines here what I desire to go to the com- 
mittee : 

"Believing that this Association should lend its influence for 
legal reform wherever, in its judgment, reform is necessary, and 
being convinced that the use of railroad passes by the judges of our 
courts tends to lessen the confidence of the bar and people in the 
decisions of our judges, we are in favor of such legislation and pro- 
vision for our judges as will do away with the use of such passes. 
That the matter of this resolution be referred to the Committee on 
Jurisprudence and Law Reform, with instructions to report such 
legislation as it may deem expedient at the next session of this Asso- 
ciation." 

I don't know as this matter requires any action before reference 
to the committee. I move that this resolution be referred to the 
Committee on Jurisprudence and Law Reform. 

The motion being duly seconded, it was so ordered. 

The President : Is there any further new business ? If not, the 
Association will now proceed to the election of officers for the com- 
ing year. 
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W. P. Breen : Mr. President, I desire to present for the. office 
of President of the Association the name of a gentleman who has 
been intimately connected with its work since its organization. He 
is a lawyer of State reputation, and eminently equipped in every 
way to direct and guide the deliberations of this Association — Mr. 
Noble C. Butler. 

. John W. Kern : Mr. Chairman, I desire to place in nomination 
here a lawyer who has taken a great interest in not only this Asso- 
ciation, but in the American Bar Association, one of the foremost 
lawyers of northern Indiana, a man who I know would be an honor 
to the place — Judge Robert S. Taylor, of Fort Wayne. 

P. W. Bartholomew: Mr. Chairman, I nominate for President 
our able and honest Vice President — Judge Monks. 

Frank B. Burke: Mr. President, this is an Indiana State Bar 
Association, and not an Indianapolis concern. General Harrison 
was properly the first President of the Association as a leading law- 
yer and leading citizen of the State of Indiana. And for the pur- 
pose of extending this Bar Association throughout the State, and 
conferring such honors as it may have to confer upon the profession 
throughout the State, I desire to second the nomination of Judge 
Taylor, of Fort Wayne. 

The President : Are there any other nominations ? Gentlemen, 
the nominees are Noble C. Butler, Judge Robert S. Taylor and 
Judge Leander J. Monks. These three names are before the Asso- 
ciation, and we will now proceed to ballot for the choice of a Presi- 
dent. I will appoint as tellers Messrs. McNutt, Morris of Fort 
Wayne and Davis of Noblesville. 

The tellers having made their report to the President, the result 
was announced, as follows: 

The President : Judge Taylor having received a majority of the 
votes cast, I declare him elected President of this Association for 
the ensuing year. 
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The next thing in order, gentlemen, is the election of a Vice 
President. 

Mr. Stuart MacKibbin : Mr. President, I wish to place in nom- 
ination for this office the name of an ex-judge of the Supreme 
Court, a man who is a leading ihember of this Association and who 
now practices law at South Bend and is a professor in the Law 
School of Notre Dame University — Judge Timothy E. Howard. 

Mr. Frank B. Burke : Mr. President, I desire to place in nomi- 
nation a distinguished member of the Indiana bar, whose geograph- 
ical location is an ideal one with reference to your selection for 
President. I nominate Major G. V. Menzies, of Posey county, for 
the office of Vice President. 

There being no other nominations, the ballots were collected and 
counted by the tellers, who made their report to the President. 

The President : Gentlemen, the result of this ballot is the elec- 
tion of Judge Timothy E. Howard, and I declare him elected Vice 
President of the Association for the ensuing year. 

The next in order is the election of a Secretary. 

Lewis C. Walker: Mr. President, I nominate Merrill Moores 
for the office of Secretary. 

The President : Mr. Merrill Moores' name is before the Associa- 
tion for the secretaryship. 

John W. Kern: I move, Mr. Chairman, that the Secretary be 
instructed to cast the ballot of this Association for the election of 
Merrill Moores as Secretary. 

The President: There being no other nomination, it will be 
taken by consent, and I declare Mr. Moores elected to the office of 
Secretary of this Association for the ensuing year. 

The next in order is the election of a Treasurer. 

Pliny W. Bartholomew: I nominate Judge Theodore P. Davis 
for the office of Treasurer. 

William L. Taylor: I move that the Secretary be instructed to- 
cast the ballot of the Association for the election of Judge Davis. 
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The President : There being no other nominations, I declare 
Judge Davis elected Treasurer of the Association for the ensuing 
year. 

The Constitution provides, further, that there shall be an Exec : 
utive Committee, consisting of the President, the Secretary and 
the Treasurer, who are ex officio members, together with four other 
persons to be annually chosen by the Association. The next in or- 
der, therefore, is the election of four members of the Executive 
Committee. 

A Member: Mr. Chairman, I desire to place in nomination as 
one member of the Executive Committee Judge Sidney B. Davis, 
of Terre Haute. 

George L. Reinhard : I nominate as a member of the Executive 
Committee William P. Breen, of Fort Wayne. 

John W. Kern: T desire to place in nomination the name of 
Samuel M. Ralston, of Lebanon. 

Samuel Ashbv : I desire to put in nomination the name of Hon. 
William A. Ketcham, of Indianapolis. 

Mr. Reinhard : I move that the Secretary be instructed to cast 
the ballot of the Association for the four names before the body. 

The motion, being duly seconded, was adopted, and the President 
announced the election of the four gentlemen named as members 
of the Executive Committee for the ensuing year. 

John G. Williams : I move that the Committee on Publications 
be instructed to publish a report of this meeting, including all the 
papers that have been read. 

The motion was unanimously adopted. 

Stuart MacKibbin : Before adjourning I would like to make 
this motion : that this Association extends to its retiring officers its 
thanks for the services which they have rendered during the past 
year. 

Several Members: I second the motion. 
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The motion was put by Mr. MacKibbin and carried unanimously. 

The President: As one of the outgoing officers, let me say to 
the Association that we appreciate the compliment that you have 
paid us. Let me thank you for it. 

William L. Taylor : I move that we do now adjourn. 

The motion was carried, and the meeting adjourned sine die. 
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SIDNEY B. DAVIS, Chairman. 

Thomas R. Paxton. Richard H. Hartford. 

William P. Rogers. Robert B. Beauchamp. 

Ward H. Watson. Charles C. Spencer. 

David A. Myers. Hiram Brownlee. 

Daniel W. Comstock. Frank S. Roby. 
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John E. Iglehart. William H. Eichhorn. 

William H. De Wolf. Theodore P. Davis. 

George H. Voight Edwin P. Hammond, jr. 

Charles F. Remy. Cassius C. Shirley. 

Charles G. Renner. Otis L. Ballou. 

William R. Hough. George Ford. 



Committee on Grievances. 
SILAS A. HAYS, Chairman. 
Edward P. Richardson. Joseph S. Daily. 

Inman H. Fowler. John H. Gould. 

Melchert Z. Stannard. John H. Bradley. 

Lincoln Dixon. Henry C. Pettit. 

Charles E. Shively. Allen Zollars. 

Charles W. Smith. Samuel Parker. 

Committee on Admission of Members. 
EDWIN P. HAMMOND, Chairman. 



James T. Walker. 
Edward Gough. 
Ward H. Watson. 
Hiram Francisco. 
Willard New. 
Noah S. Given. 
John W. Donaker. 
Thomas J. Brooks. 
Lucius C. Embree. 
William H. De Wolf. 
Silas D. Coffey. 
John S. Bays. 
John C. McNutt. 
Edmund K. Adams. 
John L. Rupe. 
William W. Cook. 



William Darroch. 
John B. Peterson. 
John H. Bradley. 
Andrew A. Adams. 
Francis E. Baker. 
Frank M. Powers. 
James F. Elliott. 
John Morris, jr. 
Truman F. Palmer. 
Samuel Parker. 
Ralph Applewhite. 
James E. Piety. 
Harry C. Sheridan. 
Orlando J. LOtz. 
Joseph L. Custer. 
Marcellus A.' Chipman. 
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Committee on Admission of Members — Concluded. 

Smiley N. Chambers. John W. O'Hara. 

Samuel M. Ralston. Charles L. Jewett. 

James McCabe. Leonidas P. Newby. 

Benjamin Crane. James L. Clark. 

Theodore P. Davis. Martin L. Spencer. 

Leander J. Monks. Arthur H. Taylor. 

Jay A. Hindman. John M. Smith. 

John C. Nelson. Andrew Anderson. 

Committee on Obituary Notices. 
MERRILL MOORES, Chairman. 
Noble C. Butler. James B. Black. 

Executive Committee. 
ROBERT S. TAYLOR, Chairman. 
Merrill Moores. Theodore P. Davis. 

William P. Breen. William A. Ketcham. 

Sidney B. Davis. Samuel M. Ralston. 

' Delegates to American Bar Association. 

William A. Ketcham. William Pirtle Herod. 

Charles Martindale. ' 

Alternates. 

Truman F. Palmer. Buena V. Marshall. 

Oscar H. Montgomery- 
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Adams, Andrew A Columbia City. 

Adams, Edmund K Shelbyville. 

Agnew, Nathan L Valparaiso. 

Allen, Henry Clay Indianapolis. 

Anderson, Andrew South Bend. 

Applewhite, Ralph Brownstown. 

Ashby, Samuel Indianapolis. 

Austin, William B Rensselaer. 

Ayres, Alexander C Indianapolis. 

Bailey, Leon O Indianapolis. 

Baird, Samuel P Lafayette. 

Baker, Francis E Goshen. 

Baker, John H Goshen. 

Ballou, Otis L Lagrange. 

Barrett, Charles E Indianapolis. 

Barrett, James M Fort Wayne. 

Bartholomew, Pliny W Indianapolis. 

Bays, John S Sullivan. 

Bear, Perry E Madison. 

Beasley, John T Terre Haute. 

Beauchamp, Robert B Tipton. 

Beecher, Adrian A Terre Haute. 

Bell, Milton Kokomo. 

Bell, Robert C Fort Wayne. 

Beveridge, Albert J Indianapolis. 

Bingham, James Muncie. 

Binkley, Charles C Richmond. 

Black, James B Indianapolis. 

Blacklidge, James C Kokomo. 

Blair, Jesse H Indianapolis. 

Bogue, Oliver H Wabash. 

Boice, Augustin Indianapolis. 

Bradford, Chester .Indianapolis. 

Bradley, John H Laporte. 

Brady, Arthur W Muncie. 

Bratton, Emmet A Angola. 

Breen, William P Fort Wayne. 
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Bretz, John L Jasper. 

Brill, George W Danville. 

Brill, John R Evansville. 

Brooks, Thomas J Bedford. 

Brownlee, Hiram Marion. 

Burke, Frank B ,. Indianapolis. 

Butler, Noble C Indianapolis. 

Cardwill, George B New Albany. 

Carson, John F Indianapolis. 

Carter, Isaac • Shelbyville. 

Carter, Vinson Indianapolis. 

Chambers, Smiley N Indianapolis. 

Chapin, Augustus A Fort Wayne. 

Chappell, DeWitt Q.- , . .Evansville. 

Chipman, Marcellus A Anderson. 

Clancy, Michael J Elwood. 

Clapham, William E Fort Wayne. 

Clark, Andrew J Evansville. 

Clark, Braden Frankfort 

Clark, James L Danville. 

Clarke, George E South Bend. 

Cline, Cyrus Angola. 

Cockrum, John B Indianapolis: 

Cofer, Thomas J Danville. 

Coffey, Silas D ; Brazil. 

Coffin, Charles F Indianapolis. 

Colerick, Henry Fort Wayne. 

Colerick, Walpole G Fort Wayne. 

Collins, Jeremiah B Michigan City. 

Colliver, Presley O Greencastle. 

Colt, Robert H Lawrenceburg. 

Comparet, Frank A Kentland. 

Comstock, Daniel W Richmond. 

Conner, James D., Jr Wabash. 

Cook, William W Greenfield. 

Corwin, Benjamin F Greencastle. 

Cox, Jabez T Peru. 

Cox, James F Columbus. 

Cox, Linton A Indianapolis. 

Crane,' Benjamin Crawfordsville. 

Cummings, William Kentland. 

Cunningham, George A Evansville. 

Custer, Joseph L Marion. 

Cutter, Frank C Indianapolis. 

Dailey, Joseph S Bluffton. 
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Daniels, Edward Indianapolis. 

Daniels, Edward Tipton. 

Darroch, William Kentland. 

Davis, Sidney B Terre Haute. 

Davis, Theodore P. Noblesville. 

Deahl, Anthony Goshen. 

De Bruler, Curran A Evansville. 

Deitch, Guilford A Indianapolis. 

Denny, Caleb S # .Indianapolis. 

De Wolf, William H Vincennes. 

Dillon, Thomas H Petersburg. 

Diven, William S Anderson. 

Dixon, Lincoln North Vernon. 

Donaker, John W Columbus. 

Dowling, Alexander New Albany. 

Dowling, Henry M Indianapolis. 

Downey, George E. . . * Aurora. 

Downey, Luther U Gosport. 

Dragoo, Dell Redkey. 

Drake, James S Goshen. 

Driebelbiss, Robert B Fort Wayne. 

Drummond, Charles P . . Plymouth. 

Dryer, Charles A Indianapolis. 

Duncan, John S Indianapolis. 

Dunnahoo, Prank H South Bend. 

Dye, John T Indianapolis. 

Dye, William H Indianapolis. 

Early, Jacob D Terre Haute. 

Eichhorn, William H Bluffton. 

Elliott, Byron K Indianapolis. 

Elliott, James F Kokomo. 

Elliott, William F. . .' Indianapolis. 

Ellison, Thomas E Fort Wayne. 

Ely, Eugene A Petersburg. 

Embree, Lucius C Princeton. 

Ewbank, Louis B Indianapolis. 

Evans, Rowland .Indianapolis. 

Fesler, James W Indianapolis. 

Fields, Martin W Princeton. 

Fishback, William P Indianapolis. 

Foltz, Frank Rensselaer. 

Ford, George South Bend. 

Fortune, James W Jeffersonville. 

Foster, Frank P Anderson. 

Foster, John H Evansville. 
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Fowler, Inman H Spencer. 

Francisco, Hiram Madison. 

Frey, Philip W Evansville. 

Funk, George W Logansport 

Funk, Walter A South Bend. 

Gavin, Frank E Indianapoli*. 

Gilford, George H Tipton. 

Gilbert, Newton W Angola. 

Gilchrist, Alexander Evansville. 

Given, Noah S Lawrenceburg. 

Gough, Edward Boonville. 

Gould, John H Delphi. 

Griffiths, John L Indianapolis. 

Grubbs, George W Martinsville. 

Hackney, Leonard J .' Shelbyville. 

Hadley, John V Danville. 

Hamili, Samuel R Terre Haute. 

Hammond, Edwin P Lafayette. 

Hammond, Edwin P., Jr Lafayette. 

Hanna, Robert B Fort Wayne. 

Harper, James B Fort Wayne. 

Harlan, Levi P Indianapolis. 

Harris, Addison C Indianapolis. 

Harrison, Benjamin Indianapolis. 

Hartford, Richard H . Portland. 

Harvey, George C Danville. 

Harvey, Lawson M Indianapolis. 

Hatch, Aretas W Indianapolis. 

Hawkins, Roscoe O . f Indianapolis. 

Haynes, Sumner W Portland. 

Hays, Silas A Greencastle. 

Headington, John W Portland. 

Heaton, Owen N Fort Wayne. 

Hench, Samuel M Fort Wayne. 

Henderson, Jacob D South Bend. 

Henley, William J Rushville. 

Henry, David W Terre Haute. 

Herod, William Pirtle Indianapolis. 

Hess, Alexander Indianapolis. 

Hindman, Jay A Hartford City. 

Hogate, Enoch G Danville. 

Holloway, Fred E Anderson. 

Holstein, Charles L .Indianapolis. 

Hord, Kendall M Shelbyville. 

Hottel, Walter E Bloomington. 
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Hough, William R Greenfield. 

Howard, Timothy E South Bend. 

Ibach, Joseph G Hammond. 

Iglehart, John B Evansville. 

Jackson, Francis M South Bend. 

Jameson, Ovid B Indianapolis. 

Jewett, Charles L New Albany. 

Johnston, William R Lawrenceburg. 

Jordan, James H Martinsville. 

Joss, Frederick A Indianapolis. 

Kappes, William P Indianapolis. 

Keegan, Hugh G Fort Wayne. 

Kelley, Frank A Terre Haute. 

Kelly, Daniel E Valparaiso. 

Kern, John W Indianapolis. 

Ketchanij William A Indianapolis. 

Kirkpatr ick, Lex J Kokomo. 

Kraus, Milton Peru. 

. Korbly, Charles A Indianapolis. 

LaFollette, Jesse J. M * Indianapolis. 

Lamb, John E Terre Haute. 

Lambert, Francis E South Bend. 

Leonard, Elmer Fort Wayne. 

Leonard, Wilmer Fort Wayne. 

Lewis, Henry C Greencastle. 

Lockwood, Virgil H Indianapolis. 

Logsdon, Hiram M Evansville. 

Long, Jesse R Muncie. 

Louden, John H Bloomington. 

Louden, Theodore J Bloomington. 

Lotz, "Orlando J Muncie. 

Lowry, Robert Fort Wayne. 

MacKibbin, Stuart South Bend. 

Magee, Ruf us Logansport. 

Maier, Peter Evansville. 

Marsh, Albert O Winchester. 

Marsh, Ephraim Greenfield. 

Marshall, Buena V Terre Haute. 

Martin, William H Bedford. 

Martindale, Charles Indianapolis. 

Mathias, Henry H Greencastle. 

Mattison, Hamilton A , Evansville. 

McAdams, Charles B Williamsport. 

McBride, Robert W Indianapolis. 

McCabe, Charles M Covington. 
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McCabe, James Williamsport. 

McCullough, James E Indianapolis. 

McGriff , Emerson E Portland. 

McKee, John F Indianapolis. 

McMaster, John L Indianapolis. 

McNutt, John C .Martinsville. 

McReynolds, Thomas C Kokomo. 

Menzies, Gustavus V Mount Vernon. 

Miller, Charles E Indianapolis. 

Miller, Charles W Goshen. 

Miller, John H Princeton. 

Miller, William H. H Indianapolis. 

Mitchell, James L Indianapolis. 

Moffett, William W Bloomfield. 

Monks, Leander J Winchester. 

Montgomery, Oscar H Seymour. 

Moores, Charles W Indianapolis. 

Moores, Merrill Indianapolis. 

Morris, John, Jr Fort Wayne. 

Morris, Nathan Indianapolis. 

Morrison, Frank W Indianapolis. 

Morrison, Harry C Shelbyville. 

Morrison, James F Kokomo. 

Morrison, James W Frankfort. 

Mount, Walter W Tipton. 

Myers, David A Greensburg. 

Myers, Quincy A Logansport. 

Nash, Leroy B Tipton. 

Nelson, John C Logansport. 

New, Willard Vernon. 

Newby, Leonidas P Knightstown. 

Noel, James W Indianapolis. 

Nye, Mortimer Laporte. 

O'Hara, John W Peru. 

Overton, William C Kokomo. 

Palmer, George C Kentland. 

Palmer, Truman F Monticello. 

Parker, Samuel Plymouth. 

Paulus, Henry J Marion. 

Paxton, Thomas R Princeton. 

Penfield, William L Auburn. 

Perkins, Lafayette Indianapolis. 

Peterson, John B Crown Point. 

Pettit, Henry C Wabash. 

Pickens, Samuel O Indianapolis. 
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Pickens, William A Indianapolis. 

Piety, James B Terre Haute. 

Posey, Frank B Evansville. 

Powers, Frank M • • .Angola. 

Purdum, William C Kokomo. 

Rabb, Albert Indianapolis. 

Ralston, Samuel M. Lebanon. 

Reinhard, Francis J .Indianapolis. 

Reinhard, George L Bloomington. 

Reiter, Virgil S Hammond. 

Remy, Charles F Columbus. 

Renner, Charles G Martinsville. 

Richardson, Edward P Petersburg. 

Richardson, Robert D Evansville. 

Ritter, Eli F Indianapolis. 

Rohbach, James A Indianapolis. 

Robinson, Woodfln D Princeton. 

Roby, Frank S Auburn. 

Rogers, William P Bloomington. 

Rose, James B Auburn. 

Rose, James H Auburn. 

Ross, George E Logansport. 

Ross, Nathan O Logansport. 

Rupe, John L Richmond. 

Sansberry, Jatnes W Anderson. 

Sharpe, Arthur L Bluffton. 

Shea, Joseph H Scottsburg. 

Sheridan, Harry C. Frankfort 

Shirley, Cassius C Kokomo. 

Shirley, William S \ Martinsville. 

Shively, Charles E Richmond. 

Shively, Dudley M South Bend. 

Shively, Harvey B Wabash. 

Shutts, Frank B Aurora. 

Simmons, Abram * Bluffton. 

Simmons, Thomas H .Bloomington. 

Simms, Dan W Lafayette. 

Smith, Alonzo G Indianapolis. 

Smith, Charles W Indianapolis. 

Smith, Horace E Indianapolis. 

Smith, John M Portland. 

Smith, William C Delphi. 

Spencer, Charles C Monticello. 

Spencer, John W Evansville. 

Spencer, Maurice L Huntington. 
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Stannard, Melchert Z Jefferson ville. 

Stansbury, Ele Williamsport 

Stansifer, Simeon Columbus. 

Stanton, Ambrose P Indianapolis. 

Stitt, Thomas L Wabash. 

Storen, Mark Scottsburg. 

Stotsenberg, Evan B New Albany. 

Strong, Ephraim K Columbia City. 

Stuart, William V % Lafayette. 

Swan, Elbert M. x Rockport. 

Taylor, Arthur H Petersburg. 

Taylor, David T Portland. 

Taylor, Edwin Evansville. 

Taylor, Harold Indianapolis. 

Taylor, Robert S * Fort Wayne. 

Taylor, William L Indianapolis. 

Teter, Hiram Indianapolis. 

Thompson, Charles N Indianapolis. 

Thompson, Claude Crawf ordsville. 

Todd, Jacob J. Bluffton. 

Todd, Nelson K Bluffton. < 

Townley, Morris M Indianapolis. 

Traylor, William A Jasper. 

Turner, Perry L Elkhart. 

Tuthill, Henry B Michigan City. 

Van Vorhis, Flavius J Indianapolis. 

Vaughn, Edwin C Bluffton. 

Vesey, William J Fort Wayne. 

Voight, George H Jeffersonville. 

Walker, James T Evansville. 

Walker, Lewis C Indianapolis. 

Watson, Ward H Jeffersonville. 

Waugh, Dan Tipton. 

Weathers, Charles A .Cannelton. 

Welborn, Oscar M Princeton. 

Welman, John D New Albany. 

Wiley, Frederick Indianapolis. 

Wiley, Ulric Z Fowler. 

Williams, David P Indianapolis. 

Williams, John G Indianapolis. 

Wilson, James B Bloomington. 

Wilson, John R Indianapolis. 

Winter, Ferdinand Indianapolis. 

Wishard, Albert W Indianapolis. 

Wolf, Conrad .Kokomo. 
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Wood, Sol A Angola. 

Woods, Floyd A Indianapolis. 

Woods, William A Indianapolis. 

Woollen, William W Indianapolis. 

Yeager, Henry A Princeton. 

Youche, Julius W Crown Point 

Zollars, Allen Fort Wayne. 
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LIST OF MEMBERS BY CONGRESSIONAL 
DISTRICTS. 



FIRST DISTRICT: Posey, Gibson, Vanderburg, Warrick, Pike and 
Spencer. 

Gustavus V. Menzies Mount Vernon . . Posey. 

Lucius C. Embree Princeton Gibson 

Martin W. Fields. '. Princeton Gibson. 

John H. Miller Princeton Gibson. 

Thomas R. Paxton Princeton Gibson. 

Woodfin D. Robinson Princeton Gibson. 

Oscar M. Welborn Princeton Gibson. 

Henry A. Yeager Princeton Gibson. 

John R. Brill Evansville Vanderburg. 

De Witt Q. Chappell Evansville Vanderburg. 

Andrew J. Clark Evansville Vanderburg. 

George A. Cunningham Evansville .Vanderburg. 

Curran A. De Bruler Evansville Vanderburg. 

John H. Foster Evansville Vanderburg. 

Philip W. Frey Evansville Vanderburg. 

Alex. Gilchrist Evansville Vanderburg. 

John E. Iglehart Evansville Vanderburg. 

Hiram M. Logsdon Evansville Vanderburg. 

Peter Maier Evansville Vanderburg. 

Hamilton A. Mattison Evansville Vanderburg. 

Frank B. Posey Evansville Vanderburg. 

Robert D. Richardson Evansville Vanderburg. 

John W. Spencer Evansville Vanderburg. 

Edwin Taylor Evansville Vanderburg. 

James T. Walker Evansville Vanderburg. 

Edward Gough Boonville Warrick. 

Eugene A. Ely Petersburg Pike. 

Edward P. Richardson Petersburg Pike. 

Arthur H. Taylor Petersburg Pike. 

Elbert M. Swan Rockport Spencer. 
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SECOND DISTRICT: Knox, Sullivan, Daviess, Greene, Owen, Monroe, 
Martin and Lawrence. 

William H. De Wolf Vincennes Knox. 

John S. Bays Sullivan Sullivan. 

William M. Moflett Bloomfleld Greene. 

Thomas J. Brooks Bedford Lawrence. 

William H. Martin Bedford Lawrence. 

Luther U. Downey Gosport Owen. 

Inman H. Fowler Spencer Owen. 

Walter E. Hottel Bloomington Monroe. 

John H. Louden Bloomington Monroe. 

Theodore J. Louden Bloomington Monroe. 

George L. Reinhard Bloomington Monroe. 

William P. Rogers Bloomington Monroe. 

Thomas H. Simmons Bloomington Monroe. 

James B. Wilson Bloomington Monroe. 

THIRD DISTRICT: Dubois, Orange, Crawford, Perry, Washington, 
Harrison, Floyd, Clark and Scott. 

George B. Cardwill New Albany Floyd. 

Alexander Dowling New Albany Floyd. 

Charles L. Jewett New Albany Floyd. 

Evan B. Stotsenberg New Albany Floyd. 

John D. Welman New Albany Floyd. 

Charles A. Weathers Cannelton Perry. 

James W. Fortune Jeffersonville Clark. 

Melchert Z. Stannard Jeffersonville Clark. 

George H. Voigt Jeffersonville Clark. 

Ward H. Watson Jeffersonville Clark. 

Joseph H. Shea Scottsburg Scott 

Mark Storen Scottsburg y Scott. 

John L. Bretz Jasper Dubois. 

William A. Traylor Jasper Dubois. 

FOURTH DISTRICT: Jackson, Brown, Bartholomew, Jennings, De- 
catur, Ripley, Dearborn, Ohio, Switzerland 
and Jefferson. 

Ralph Applewhite Brownstown .Jackson. 

Oscar H. Montgomery '. . Seymour Jackson. 

James F. Cox Columbus Bartholomew. 

John W. Donaker Columbus Bartholomew. 

Charles F. Remy Columbus Bartholomew. 

Simeon Stansif er Columbus Bartholomew. 

Willard New Vernon Jennings. 

Lincoln Dixon North Vernon .... Jennings. • 
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FOURTH DISTRICT— Continued. 

David A. Myers Greensburg Decatur. 

George E. Downey Aurora. Dearborn. 

Frank B. Shutts Aurora Dearborn/ 

Noah S. Given Lawrenceburg. . . . Dearborn. 

Robert H. Colt Lawrenceburg Dearborn. 

Wm. R. Johnston Lawrenceburg. ... Dearborn. 

Perry E. Bear Madison Jefferson. 

Hiram Francisco Madison Jefferson. 

FIFTH DISTRICT: Vigo, Vermillion, Parke, Clay, Putnam, Hendricks 
and Morgan. 

John T" Beasley Terre Haute Vigo. 

Adrian A. Beecher Terre Haute Vigo. 

Sidney B. Davis Terre Haute. . .-. . Vigo. 

Jacob D. Early Terre Haute Vigo. 

Samuel R. Hamill Terre Haute Vigo. 

David W. Henry . . . . , Terre Haute Vigo. 

Frank A. Kelley Terre Haute Vigo. 

John E. Lamtf Terre Haute Vigo. 

Buena V. Marshall Terre Haute Vigo. 

James E. Piety Terre Haute Vigo. 

Silas D. Coffey Brazil Clay. 

Presley O. Colliver Greencastle Putnam. 

Benjamin F. Corwin Greencastle Putnam. 

Silas A. Hays Greencastle Putnam. 

Henry C. Lewis Greencastle Putnam. 

Henry H. Mathias Greencastle Putnam. 

George W. Brill Danville Hendricks. 

James L. Clark Danville Hendricks. 

Thomas J. Cofer Danville Hendricks. 

John V. Hadley Danville Hendricks. 

George C. Harvey Danville Hendricks. 

Enoch G. Hogate.: Danville Hendricks. 

George W. Grubbs Martinsville Morgan. 

James H. Jordan Martinsville Morgan. 

John C. McNutt ...'..... Martinsville Morgan. 

Charles G. Renner Martinsville Morgan. 

William S. Shirley Martinsville Morgan. 

SIXTH DISTRICT: Hancock, Shelby, Henry, Rush, Wayne, Fayette, 
Union and Franklin. 

William W. Cook Greenfield Hancock. 

William R. Hough Greenfield Hancock. 

Ephraim Marsh Greenfield Hancock. 
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SIXTH DISTRICT— Continued. 

Edmund K. Adams Shelby ville Shelby. 

Isaac Carter Shelbyville Shelby. 

Leonard J. Hackney. .' Shelbyville Shelby. 

Kendall M. Hord Shelbyville Shelby. 

Harry C. Morrison Shelbyville Shelby. 

Leonidas P. Newby Knightstown Henry. 

William J. Henley Rushville Rush. 

Charles C. Binkley Richmond Wayne. 

Daniel W. Comstock. Richmond Wayne. 

John L. Rupe Richmond Wayne. 

Charles E. Shively Richmond Wayne. 

SEVENTH DISTRICT: Marion and Johnson. 

Henry Clay Aflen Indianapolis Marion. 

Samuel Ashby Indianapolis Marion. 

Alex. C. Ayres Indianapolis Marion. 

Leon O. Bailey Indianapolis Marion* 

Chas. E. Barrett Indianapolis Marion. 

Pliny W. Bartholomew Indianapolis Marion. 

Marion. 

Marion. 

Marion. 

Marion. 

Marion. 

Marion. 

Marion. 

Marion. 

Marion. 

Marion. 

Marion. 

Marion. 

Marion. 

Marion. 

Marion. 



Albert J. Beveridge Indianapolis 

James B. Black Indianapolis 

Jesse H. Blair Indianapolis 

Augustin Boice Indianapolis 

Chester Bradford Indianapolis 

Frank B. Burke Indianapolis. . . . 

Noble C. Butler Indianapolis 

John F. Carson Indianapolis 

Vinson Carter Indianapolis 

Smiley N. Chambers Indianapolis 

John B. Cockrum Indianapolis 

Chas. F. Coffin Indianapolis 

Linton A. Cox Indianapolis 

Frank C. Cutter Indianapolis 

Edward Daniels Indianapolis 



Guilford A. Deitch Indianapolis Marion. 

Caleb S. Denny Indianapolis Marion. 

Henry M. Dowling Indianapolis Marion. 

Chas. A. Dryer Indianapolis Marion. 

John S. Duncan Indianapolis Marion. 

John T. Dye ...Indianapolis Marion. 

Wm. H. Dye Indianapolis Marion. 

Byron K. Elliott Indianapolis Marion. 

Wm. F. Elliott Indianapolis Marion. 

Rowland Evans Indianapolis Marion. 



Digitized by 



Google 
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SEVENTH DISTRICT— Continued. 

Louis B. Ewbank Indianapolis Marion. 

James W. Fesler Indianapolis Marion. 

Wm. P. Fishback Indianapolis Marion. 

Frank E. Gavin Indianapolis Marion. 

John L. Griffiths Indianapolis Marion. 

Levi P. Harlan Indianapolis Marion. 

Addison C. Harris Indianapolis Marion. 

Benjamin Harrison Indianapolis Marion. 

Lawson M. Harvey Indianapolis Marion. • 

Aretus W. Hatch Indianapolis Marion. 

Roscoe O. Hawkins Indianapolis Marion. 

Wm. Pirtle Herod Indianapolis Marion. 

Charles L. Holstein Indianapolis Marion. 

Ovid B. Jameson Indianapolis Marion. 

Frederick A. Joss Indianapolis Marion. 

Wm. P. Kappas Indianapolis Marion. 

John W. Kern Indianapolis Marion. 

Wm. A. Ketcham Indianapolis Marion. 

Chas. A. Korbly Indianapolis Marion. 

Jesse J. M. LaFollette Indianapolis Marion. 

Virgil H. Lockwood Indianapolis Marion. 

Charles Martindale Indianapolis Marion. 

Hamilton A. Mattison Indianapolis Marion. 

Robert W. McBride. - Indianapolis Marion. 

James E. McCullough Indianapolis Marion. 

John F. McKee Indianapolis Marion. 

John L. McMaster Indianapolis Marion. 

Charles E. Miller Indianapolis Marion. 

William H. H. Miller Indianapolis Marion. 

James L. Mitchell Indianapolis Marion. 

Charles W. Moores Indianapolis Marion. 

Merrill Moores Indianapolis Marion. 

Nathan Morris Indianapolis Marion. 

Frank W. Morrison Indianapolis Marion. 

James W. Noel Indianapolis Marion. 

Lafayette Perkins Indianapolis Marion. 

Samuel O. Pickens Indianapolis Marion. 

Wm. A. Pickens Indianapolis .... Marion. 

Albert Rabb Indianapolis Marion. 

F. J. Reinhard Indianapolis Marion. 

Eli F. Ritter Indianapolis Marion. 

James A. Rohbach Tndianapolis Marion. 

Alonzo G. Smith Indianapolis Marion. 
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SEVENTH DISTRICT— Continued. 

Charles W. Smith Indianapolis 

Horace E. Smith Indianapolis t 

Ambrose P. Stanton Indianapolis 

Harold Taylor Indianapolis 

Wm. L. Taylor Indianapolis 

Hiram Teter Indianapolis 

Chas. N. Thompson Indianapolis 

• Morris M. Townley Indianapolis 

Flavius J. Van Vorhis Indianapolis 

Lewis C. Walker. Indianapolis 

Frederick Wiley. . .' Indianapolis 

David P. Williams Indianapolis 

John G. Williams Indianapolis 

John R. Wilson Indianapolis 

Ferdinand Winter Indianapolis 

Albert W. Wishard Indianapolis 

Floyd A. Woods Indianapolis 

Wm. A. Woods Indianapolis . 

Wm. W. Woollen Indianapolis 



Marion. 
Marion. 
Marion. 
Marion. 
Marion. 
Marion. 
Marion. 
.Marion. 
Marion. 
Marion. 
'Marion. 
Marion. 
Marion. 
Marion. 
Marion. 
Marion. 
Marion. 
Marion. 
Marion. 



EIGHTH DISTRICT: 



Madison, Delaware, Randolph, Jay, Blackford, 
Wells and Adams. 



Michael J. Clancy Elwood . . . 

Marcellus A. Chipman Anderson. 

Wm. S. Diven Anderson . 

Frank P. Foster Anderson . 

Fred E. Holloway Anderson. 

James W. Sansberry Anderson. 

James Bingham Muncie 

Arthur W. Brady Muncie... , 

Orlando J. Lotz Muncie. . . , 



. . . Madison. 

. . . Madison. 

, . . Madison. 

. . . Madison. 

. . . Madison. 

, . . Madison. 

. . .Delaware. 

.. Delaware. 

. . .Delaware. 

Jesse R. Long Muncie Delaware. 

Albert O. Marsh Winchester Randolph. 

Leander J. Monks Winchester Randolph. 

Dell .Dragoo Redkey Jay. 

Richard H. Hartford Portland Jay. 

Sumner W. Haynes Portland Jay. 

John W. Headington Portland Jay. 

Emerson E. McGriff Portland Jay. 

John M. Smith Portland Jay. 

David T. Taylor Portland Jay. 

Jay A. Hindman Hartford City... Blackford. 
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EIGHTH DISTRICT— Continued. 

/ Joseph S. Dailey Bluffton Wells. 

William H. Eichhorn Bluffton Wells. 

Jacob J. Todd Bluffton Wells. 

Nelson K. Todd Bluffton Wells. 

Abram Simmons Bluffton Wells. 

Arthur L. Sharpe Bluffton Wells. 

Edwin C. Vaughn Bluffton Wells. 

NINTH DISTRICT: Fountain, Montgomery, Boone, Clinton, Carroll, 
Tipton and Hamilton. 

Charles M. McCabe Covington Fountain. 

Benjamin Crane Crawfordsville. . . Montgomery. 

Claude Thompson Crawfordsville. . . Montgomery. 

Samuel M. Ralston Lebanon Boone. 

Braden Clark Frankfort \ . . Clinton. 

James W. Morrison Frankfort Clinton. 

Harry C. Sheridan Frankfort Clinton. 

John H. Gould Delphi Carroll. 

Wm. C. Smith Delphi Carroll. 

Robert B. Beauchamp Tipton Tipton. 

Edward Daniels Tipton Tipton. 

George Gifford Tipton Tipton. 

Walter W. Mount Tipton Tipton. 

Leroy B. Nash , . .Tipton Tipton. 

Dan Waugh Tipton. .'. Tipton. 

Theo. P. Davis Noblesville Hamilton, if 

TENTH DISTRICT: Warren, Tippecanoe, White, Benton, Newton, 
Jasper, Lake, Porter and Laporte. 

Dan W. Simms Lafayette Tippecanoe. 

Edwin P. Hammond Lafayette Tippecanoe. 

Edwin P. Hammond, Jr Lafayette Tippecanoe. 

Samuel P. Baird Lafayette Tippecanoe. 

Wm. V.* Stuart Lafayette Tippecanoe. 

Nathan L. Agnew Va lparaiso Porter. 

Daniel E. Kelly Valparaiso Porter. 

Truman F. Palmer Monticello White. 

Chas. C. Spencer Monticello White. 

Frank A. Comparet Kentland Jasper. 

William Cummings Kentland Jasper. 

William Darroch Kentland Jasper. 

George C. Palmer Kentland. Jasper. 

William B. Austin Rensselaer Jasper. 

Frank Foltz Rensselaer Jasper. 
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TENTH DISTRICT— Continued. 

Joseph G. Ibach Hammond Lake. 

Virgil S. Reiter Hammond Lake. 

John B. Peterson Crown Point Lake. 

Julius W. Youche Crown Point Lake. 

Jeremiah B. Collins Michigan City. . . Laporte. 

Henry B. Tuthill Michigan City. . . Laporte. 

John H. Bradley Laporte Laporte. 

Mortimer Nye Laporte Laporte. 

Charted B. McAdams Williamsport Warren. 

James McCabe Williamsport Warren. 

Ele Stansbury Williamsport Warren. 

Uric Z. Wiley Fowler Benton. 

ELEVENTH DISTRICT: Cass, Miami, Howard, Grant, Wabash anSf 

Huntington. 

Rufus Magee Logansport Cass. 

Quincy A. Myers Logansport Cass. 

George E. Ross Logansport Cass. 

Nathan O. Ross Logansport Cass. 

John C. Nelson Logansport Cass. 

Jabez T. Cox Peru Miami. 

Milton Kraus Peru Miami. 

John W. O'Hara Peru Miami. 

Milton Bell Kokomo Howard. 

James C. Blacklidge Kokomo Howard. 

James F. Elliott ' Kokomo .Howard. 

Len J. Kiripatrick Kokomo Howard. 

Thomas C. McReynolds Kokomo Howard. 

James F. Morrison Kokomo Howard. 

William C. Overton r . .Kokomo Howard. 

William C. Purdum Kokomo Howard. 

Cassius C. Shirley Kokomo Howard. 

Conrad Wolf •. Kokomo Howard. 

Hiram Brownlee Marion Grant. 

Joseph L. Custer Marion Grant. 

Henry J. Paulus Marion Grant. 

Oliver H. Bogue Wabash Wabash. 

James D. Conner, Jr Wabash Wabash. 

Alexander Hess Wabash Wabash. 

Henry C. Pettit Wabash Wabash. 

Harvey B. Shively Wabash Wabash. 

Thomas L. Stitt Wabash Wabash. 

Maurice L. Spencer Huntington Huntington 
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TWELFTH DISTRICT: Whitley, Allen; Noble, Dekalb, Steuben and 

Lagrange. 

Andrew A. Adams Columbia City ... Whitley. 

Ephraim K. Strong Columbia City. . „ Whitley. 

James M. Barrett Fort Wayne Allen. 

Robert C. Bell Fort Wayne Allen. 

Wm. P. Breen Fort Wayne 'Allen. 

Augustus A. Chapin Fort Wayne Allen. 

William E. Clapham Fort Wayne Allen. 

Henry Colerick Fort Wayne Allen. 

Walpole G. Colerick Fort Wayne Allen. 

Robert B. Dreibelbiss Fort Wayne \ Allen. 

Thomas E. Ellison Fort Wayne Allen. 

Robert B. Hanna Fort Wayne Allen. 

James B. Harper Fort Wayne Allen. 

Owen N. Heaton Fort Wayne . Allen. 

Samuel M. Hench Fort Wayne Allen. 

Hugh G. Keegan Fort Wayne Allen. 

Elmer Leonard Fort Wayne. . . . Allen. 

Wilmer Leonard Fort Wayne Allen. 

Robert Lowry Fort Wayne Allen. 

John Morris, Jr Fort Wayne Allen. 

Robert S. Taylor Fort Wayne Allen. 

William T. Vesey Fort Wayne Allen. 

Allen Zollars Fort Wayne Allen. 

Wm. L. Penfield Auburn Dekalb. 

Frank S. Roby Auburn Dekalb. 

James E. Rose Auburn Dekalb. 

James H. Rose Auburn Dekalb. 

Emmet A. Bratton Angola Steuben. 

Cyrus Cline Angola Steuben. 

Newton W. Gilbert Angola Steuben. 

Frauk M. Powers Angola Steuben. 

Sol. A. Wood Angola Steuben. 

Otis L. Ballou Lagrange Lagrange. 

THIRTEENTH DISTRICT: Pulaski, Starke, St. Joseph, Elkhart, Mar- 

dhall, Kosciusko and Fulton. 

Andrew Anderson i . . South Bend St. Joseph. 

George E. Clarke South Bend St Joseph. 

Frank H. Dunnahoo South Bend St. Joseph. 

George Ford South Bend St. Joseph. 

Walter A. Funk South Bend St. Joseph. 

Jacob D. Henderson South Bend St. Joseph. 
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THIRTEENTH DISTRICT— Continued. 

Timothy E. Howard South Bend St. Joseph. 

* rands B. Lambert South Bend St Joseph. 

Stuart MacKibbin South Bend St Joseph. 

Dudley M. Shirely South Bend St Joseph 

Francis E. Baker Goshen Elkhart 

John H. Baker Goshen Elkhart 

Anthony Deahl Goshen Elkhart 

James S. Drake Goshen Elkhart 

Chas. W. Miller.., Goshen Elkhart 

Perry L. Turner Elkhart : Elkhart 

Charles P. Drummond Plymouth Marshall. 

Samuel Parker Plymouth Marshall. 
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FIRST CIRCUIT: Vanderburg. 

John R. Brill Evansville. 

DeWitt Q. Chappell Evansville. 

Andrew J. Clark Evansville. 

George A. Cunningham Evansville. 

Curran A. DeBruler Bvansville. 

John H. Foster Evansville. 

Philip W. Frey Evansville. 

Alexander Gilchrist Evansville. 

John E. Iglehart Evansville. 

Hiram M. Logsdon Evansville. 

Peter Maier Evansville. 

Hamilton A. Mattison Evansville. 

Frank B. Posey Evansville. 

Robert D. Richardson Evansville. 

John W. Spencer Evansville. 

Edwin Taylor Evansville. 

James T. Walker Evansville. 

John D. Welman Evansville. 

SECOND CIRCUIT: Spencer, Perry and Warrick. 

Elbert M. Swan Rockport. 

Edward Gough Boonville. 

Charles A. Weathers Can n el ton. 

THIRD CIRCUIT: Harrison and Crawford. 

FOURTH CIRCUIT: Clark. 

James W. Fortune , . . Jefferson ville. 

Melchert Z. Stannard Jeffersonville. 

George H. Voigt t Jeffersonville. 

Ward H. Watson Jeffersonville. 

FIFTH CIRCUIT: Jefferson and Switzerland. 

Perry E. Bear Madison. 

Hiram Francisco Madison. 
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SIXTH CIRCUIT: Ripley, Jennings and Scott. 

Willard New North Vernon. 

Joseph H. Shea Scottsburg. 

Mark Storen Scottsburg. 

Lincoln Dickson . .' North Vernon. 

SEVENTH CIRCUIT: Ohio and Dearborn. 

Robert H. Colt Lawrenceburg. 

Noah S. Given Lawrenceburg. 

William R. Johnston . .*. Lawrenceburg. 

George E. Downey Aurora. 

Frank B. Shutts Aurora.^ 

EIGHTH CIRCUIT: Johnson and Brown. 

NINTH CIRCUIT: Bartholomew and Decatur. 

John W. Donaker Columbus. 

Charles F. Remy Columbus. 

Simeon Stansifer Columbus. 

David A. Myers Greensburg. 

TENTH CIRCUIT: Lawrence and Monroe. 

Walter E. JJottel Bloomington. 

John H. Louden Bloomington. 

Theodore J. Louden Bloomington. 

George L. Reinhard Bloomington. 

Wm. P. Rogers BloomiDgton. 

James B. Wilson Bloomington. 

Thomas J. Brooks Bedford. 

William H. Martin Bedford. 

ELEVENTH CIRCUIT: Gibson and Posey. 

Gustavus V. Menzies Mount Vernon. 

Lucius C. Embree Princeton. 

Martin W. Fields Princeton. 

John H. Miller Princeton. 

Thomas R. Paxton Princeton. 

Woodfin D. Robinson Princeton. 

Oscar M. Welborn ; . Princeton. 

Henry A. Yeager Princeton. 

TWELFTH CIRCUIT: Knox. 

Wm. H. DeWolf ; Vincennes. 
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THIRTEENTH CIRCUIT: Clay and Putnam. 

Silas D. Coffey Brazil. 

Presley 0. Colliver Greencastle. 

Benjamin F. Corwin , . . . Greencastle. 

Silas A. Hays Greencastle. 

Henry C. Lewis Greencastle. 

FOURTEENTH CIRCUIT: Greene and Sullivan. 

John S. Bays Sullivan. 

Wm. W. Moffett Bloomfield. 

FIFTEENTH CIRCUIT: Owen and Morgan. 

Luther U. Downey Gosport 

Inman H. Fowler Spencer. 

George W. Grubbs Martinsville. 

James H. Jordan Martinsville. 

John C. McNutt Martinsville. 

Charles G. Renner Martinsville. 

Wm. S. Shirley % Martinsville. 

SIXTEENTH CIRCUIT: Rush and Shelby. 

Edmund K. Adams Shelbyville. 

Isaac Carter Shelbyville. 

Leonard J. Hackney Shelbyville. 

Kendall M. Hord Shelbyville. 

Harry C. Morrison Shelbyville. 

Wm. J. Henley Rushvillle 

SEVENTEENTH CIRCUIT: Wayne. 

Charles C. Binkley Richmond. 

Daniel W. Comstock Richmond. 

John L. Rupe Richmond. 

Charles E. Shively Richmond. 

EIGHTEENTH CIRCUIT: Hancock. 

William W. Cook , Greenfield. 

Wm. R. Hough Greenfield. 

Ephraim Marsh r Greenfield. 

NINETEENTH CIRCUIT: Marion. 

Henry Clay Allen. . Indianapolis. 

Samuel Ashby Indianapolis. 

Alexander C. Ayres . . .' Indianapolis. 

Leon O. Bailey , . Indianapolis. 
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NINETEENTH CIRCUIT— Continued. 

Charles E. Barrett Indianapolis. 

Pliny W. Bartholomew Indianapolis. 

Albert J. Beveridge Indianapolis. 

James B. Black Indianapolis. 

Jesse H. Blair Indianapolis. 

Chester Bradford Indianapolis. 

Augustin Boice Indianapolis. 

Frank B. Burke Indianapolis. 

Noble C. Butler Indianapolis. 

John F. Carson Indianapolis. 

Vinson Carter Indianapolis. 

Smiley N. Chambers Indianapolis. 

John B. Cockrum Indianapolis. 

Charles F. Coffin Indianapolis. 

Frank C. Cutter Indianapolis. 

Edward Daniels Indianapolis. 

Guilford A. Deitch Indianapolis. 

Caleb S. Denny . . . v Indianapolis. 

Henry M. Dowling Indianapolis. 

Charles A. Dryer Indianapolis. 

John S. Duncan Indianapolis. 

John T. Dye Indianapolis. 

Wm. H. Dye Indianapolis. 

Byron K. Elliott • Indiarapolis. 

Wm. F. Elliott Indiarapolis. 

Rowland Evans Indianapolis. 

Louis B. Ewbank Indianapolis. 

James W. Fesler Indianapolis. 

William P. Fishback Indianapolis. 

John L. Griffiths Indianapolis. 

Levi P. Harlan Indianapolis. 

Addison C. Harris Indianapolis. 

Benjamin Harrison Indianapolis. 

Lawson M. Harvey Indianapolis. 

Aretus W. Hatch Indianapolis. 

Roscoe O. Hawkins Indianapolis. 

"William Pirtle Herod Indianapolis. 

Charles L. Holstein Indianapolis. 

Ovid B. Jameson Indianapolis. 

Frederick A. Joss Indianapolis. 

William P. Kappes Indianapolis. 

John W. Kern Indianapolis. 

William A. Ketcham Indianapolis. 

Charles A. Korbly Indianapolis 
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NINETEENTH CIRCUIT— Continued. 

Jesse J. M. LaFollette 

Virgil H. Lockwood 

Charles Martindale 

Robert W. McBride 

J. E. McCullouph 

J. F. McKee 

John L. McMaster 

Charles E. Miller 

James L. Mitchell 

Charles W. Moores 

Merrill Moores 

Nathan Morris 

Frank W. Morrison 

James W. Noel 

Lafayette Perkins 

Samuel O. Pickens 

William A. Pickens 

Albert Rabb 

James A. Rohbach 

Francis J. Reinhard 

Alonzo G. Smith 

Eli F. Ritter 

Harold Taylor . . , 

Morris M. Townley 

Charles W. Smith 

Horace E. Smith 

Ambrose P. Stanton 

Wm. L. Taylor 

Hiram Teeter 

Charles N. Thompson 

Flavius J. Van Vorhis 

Lewis C. Walker 

Frederick Wiley 

David P. Williams 

John G. Williams 

John R. Wilson 

Ferdinand Winter 

Albert W. Wishard 

Floyd A. Woods 

William A. Woods 

Wm. W. Woollen 



. Indianapolis. 
. Indianapolis. 
. Indianapolis. 
. Indianapolis. 
. Indianapolis. 
. Indianapolis. 
. Indianapolis. 
. Indianapolis. 
. Indianapolis. 
. Indianapolis. 
. Indianapolis. 
. Indianapolis. 
. Indianapolis. 
. Indianapolis. 
. Indianapolis. 
. Indianapolis. 
. Indianapolis. 
. Indianapolis. 
. Indianapolis. 
. Indianapolis. 
. Indianapolis. 
. Indianapolis. 
. Indianapolis. 
. Indianapolis. 
. Indianapolis. 
. Indianapolis. 
. Indianapolis. 
. Indianapolis. 
. Indianapolis. 
. Indianapolis. 
. Indianapolis. 
. Indianapolis. 
. Indianapolis. 
. Indianapolis. 
. Indianapolis. 
. Indianapolis. 
. Indianapolis. 
. Indianapolis. 
. Indianapolis. 

• Indianapolis. 

• Indianapolis. 



TWENTIETH CIRCUIT: Boone. 
Samuel M. Ralston 



, Lebanon. 
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TWENTY-FIRST CIRCUIT: Benton, Warren and 
Fountain. 

TJlrich Z. Wiley Fowler. 

Charles M. McCabe . , Covington. 

James McCabe Williamsport. 

Ele Stansbury Williamgport. 

Charles B. McAdams Williamsport. 

TWENTY-SECOND CIRCUIT: Montgomery. 

Benjamin Crane Crawfordsville. 

Claude Thompson . Crawfordsville. 

TWENTY-THIRD CIRCUIT: Tippecanoe. 

Samuel P. Baird Lafayette. 

Edwin P. Hammond Lafayette. 

Edwin P. Hammond, jr Lafayette. 

Dan W. Simms , . . Lafayette. 

William V. Stuart \ . Lafayette. 

TWENTY-FOURTH CIRCUIT: Hamilton. 

Theo. P. Davis Noblesville. 

TWENTY-FIFTH CIRCUIT: Randolph. 

Albert O. Marsh '. Winchester. 

Leander J. Monks Winchester. 

TWENTY-SIXTH CIRCUIT: Adams. 

TWENTY-SEVENTH CIRCUIT: Wabash. 

Oliver H. Bogue Wabash. 

James P. Conner, jr Wabash. 

Alexander Hess Wabash. 

Henry C. Pettit Wabash. 

Harvey B. Shively Wabash. 

Thomas L. Stitt Wabash. 

TWENTY-EIGHTH CIRCUIT : Wells and Blackford. 

. Jay A. Hindman Hartford City. 

Joseph S. Dailey Bluffton. 

Wm. H. Eichhorn Bluffton. 

Jacob J. Todd Bluffton. 

.Nelson K. Todd Bluffton. 

Abram Simmons Bluffton. 

Arthur L. Sharpe Bluffton. 

Edwin C, Vaughn Bluffton. 
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TWKNTY-NINTH CIRCUIT: Cass. 

Rufus Magee Logansport 

George E. Robs Logansport 

Nathan O. Ross Logansport 

Quincy A. Myers .Logansport. 

John C. Nelson Logansport 

THIRTIETH CIRCUIT: Jasper and Newton. 

William B. Austin Rensselaer. 

Frank Foltz Rensselaer. 

Frank A. Comparet Kentland. 

William Cummings Kentland. 

William Darroch Kentland. 

George C. Palmer Kentland. 

THIRTY-FIRST CIRCUIT: Lake and Porter. 

Virgil S. Reiter Hammond. 

Joseph G. Ibach Hammond. 

Julius W. Youche Crown Point 

John B. Peterson Crown Point 

Nathan L. Agnew 1 Valparaiso. 

Dannel E. Kelly Valparaiso. 

THIRTY-SECOND CIRCUIT: Laporte. 

John H. Bradley Laporte. 

Mortimer Nye Laporte. 

Jeremiah B. Collins Michigan City. 

Henry B. Tuthill Michigan City. 

THIRTY-THIRD CIRCUIT: Whitley and Noble. 

Andrew A. Adams Columbia City. 

Ephraim K. Strong Columbia City. 

THIRTY-FOURTH CIRCUIT: Lagrange and Elkhart 

Otis L. Ballou Lagrange. 

Francis E. Baker Goshen. 

John H. Baker Goshen. 

Anthony Deahl Goshen. 

James S. Drake Goshen. 

Charles W. Miller Goshen. 

Perry L. Turner Elkhart. 

THIRTY-FIFTH CIRCUIT: Dekalb and Steuben. 

Cyrus Cline Angola. 

Newton W. Gilbert Angola. 

Emmet A. Bratton Angola. 
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THIRTY-FIFTH CIRCUIT—Continued. 

Frank W. Powers Angola. 

Sol. A. Wood Angola. 

Wm/ L. Penfleld Auburn. 

James E. Rose * Auburn. 

James H. Rose Auburn. 

Frank S. Roby Auburn. 

THIRTY-SIXTH CIRCUIT: Howard and Tipton. 

Milton Bell Kokomo. 

James C. Blacklidge Kokomo. 

James F. Elliott Kokomo. 

James F. Morrison Kokomo. 

William C. Purdum Kokomo. 

Wm. C. Overton Kokomo. 

Conrad Wolf Kokomo. 

Lex J. Kirkpatrick Kokomo. 

Thomas C. McReynplds Kokomo. 

Cassius C. Shirley Kokomo. 

Robert B. Beauchamp " Tipton. 

Edward Daniels Tipton. 

George Gifford Tipton. 

Walter W. Mount Tipton. 

Dan Waugh Tipton. 

Leroy B. Nash Tipton. 

THIRTY-SEVENTH CIRCUIT: Fayette, Union and Franklin 

THIRTY-EIGHTH CIRCUIT: Allen.. 

James M. Barrett v Fort Wayne. 

Robert C. Bell Fort Wayne. 

Wm. P. Green Fort Wayne. 

Augustus A. Chapin Fort Wayne. 

Wm. E. Clapham Fort Wayne. 

Henry Colerick Fort Wayne. 

V/alter G. Colerick Fort Wayne. 

• Robert Dreibelbiss Fort Wayne. 

T,homas E. Ellison Fort Wayne. 

James B. Harper Fort Wayne. 

Robert B. Hanna Fort Wayne. 

Owen N. Heaton Fort Wayne. 

Samuel M. Hench Fort Wayne. 

Hugh G. Keegan Fort Wayne. 

Elmer Leonard Fort Wayne. 

Wilmer Leonard Fort Wayne. 
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Robert Lowry , Fort Wayne. 

John Morris, Jr ...... Fort Wayne. 

Robert S. Taylor Port WayriV 

William J. Vesey Port Wayne. 

Allen Zollars '. Fort Wayne. 

THIRTY-NINTH CIRCUIT: White and Carroll. 

Truman F. Palmer Monticello. 

John H. Gould Delphi. 

William C. Smith '. . \ Delphi. 

Charles C. Spencer Monticello. 

FORTY-FIRST CIRCUIT: Fulton and Marshall. 

Charles P. Drummond % ^Plymouth. • 

Samuel Parker 'Plymouth. 

FORTY-SECOND CIRCUIT: Jackson^ Washington and Orange. 

Ralph Applewhite Brownstown. 

Oscar H. Montgomery Seymour. 

FORTY-THIRD CIRCUIT: Vigo. 

John T. Beasley Terre Haute. 

Adrian A. Beecher Terre Haute. 

Sidney B. Davis Terre Haute. ^ 

Jacob D. Early Terre Haute. v 

Samuel R. Hamill Terre Haute. 

David W. Henry Terre Haute. 

Frank A. Kelley Terre Haute. 

John E. Lamb Terre Haute. 

Buena V. Marshall Terre Haute. 

James B. Piety Terre Haute. , 

FORTY-FOURTH CIRCUIT: Starke and Pulaski. 

FORTY-FIFTH CIRCUIT: Clinton. 

Braden Clark Frankfort. 

James W. Morrison. Fra£fcfort. 

Harry C. Sheridan Franiubrt 

FORTY-SIXTH CIRCUIT: Delaware. 

James Bingham Muncie. 

Arthur W. Brady Muncie. 

Orlando J. Lotz Muncie. 

Jesse R. Long A^mcie. 

FORTY-SEVENTH CIRCUIT: Vermillion and Parke. 
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FORTY-EIGHTH CIRCUIT: Grant. 

Hiram Brownlee Marlon. 

Joseph L. Custer Marlon. 

Henry J. Paulas Marlon. 

FORTY-NINTH CIRCUIT: Daviess and Martin. 
FIFTIETH CIRCUIT: Madison. 

Michael J. Clancy El wood. 

Marcellus A. Chipman Anderson. 

William S. Diven Anderson. 

Frank P. Foster Anderson. 

Fred E. Holloway Anderson. 

James W. Salisbury . Anderson. 

FIFTY-FIRST CIRCUIT: Miami. 

Jabez T. Cox Peru. 

Milton Kraus Peru. 

John W. O'Hara Peru. 

FIFTY-SECOND CIRCUIT: Floyd. 

George B. Cardwill New Albany. 

Alexander Dowling New Albany. 

Charles L. Jewett New Albany. 

Evan B. Stotsenberg New Albany. 

John D. Welman New Albany. 

FIFTY-THIRD CIRCUIT: Henry. 

Lepnidas P. Newby Knightstown. 

FIFTY-FOURTH CIRCUIT: Kosciusko. 

FIFTY-FIFTH CIRCUIT: Hendricks. 

George W. Brill Danville. 

James L. Clark ; Danville. 

Thomas J. Cofer Danville. 

John V. Hadley Danville. 

George C. Harvey Danville. 

Enoch G. Hogate Danville. 

FIFTy-SIXTH CIRCUIT: Huntington. 

Maurice L. Spencer Huntington. 

FIFTY-SEVENTH CIRCUIT: Dubois and Pike. 

John L. Bretz Jasper. 

V iliiam H. Traylor Jasper. 

Edward P. Richardson Petersburg. 

Arthur H. Taylor Petersburg. 

Eugene A. Ely Petersburg. 
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FIFTY-EIGHTH CIRCUIT: Jay. 

Dell Dragoo Redkey. 

Richard H. Hartford Portland. 

Sumner W. Haynes Portland. 

John W. Headington Portland. 

Emerson E. McGriff Portland. 

John M. Smith Portland. 

David T. Taylor Portland. 

SIXTIETH CIRCUIT: St. Joseph. 

Andrew Anderson South Bend. 

George E. Clarke South Bend. 

Frank H. Dunnahoo South Bend. 

George Ford South Bend. 

Walter A. Funk South Bend. 

Jacob D. Henderson « South Bend. 

Timothy E. Howard South Bend. 

Francis E. Lambert South Bend. 

Stuart MacKibbin South Bend. 

Dudley M. Shively ..... South Bend. 
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ADAMS COUNTY BAR ASSOCIATION. 

President, Robert S. Peterson Decatur. 

Secretary, Clark J. Lutz Decatur. 

CLAY COUNTY BAR ASSOCIATION. 

President, George A. Knight Brazil. 

Secretary, Thomas Hutchison .'. Brazil. 

CLINTON COUNTY BAB; ASSOCIATION. 

President, Charles G. Guenther Frankfort. 

Secretary, James T. Hockman Frankfort. 

DANVILLE BAR ASSOCIATION. 

President Thaddeus S. Adams Danville. 

Secretary, Roscoe C. Pennington Danville. 

DEARBORN COUNTY BAR ASSOCIATION. 

President, William H. Bainbridge Lawrenceburg. 

Secretary, Warren H. Hauck Lawrenceburg. 

DEKALB COUNTY BAR ASSOCIATION. 

President, Don A. Garwood Auburn, 

Secretary, Daniel A. Link Auburn. 

ELKHART COUNTY BAR ASSOCIATION. 

President, Perry L. Turner Goshen. 

Secretary, George H. Fister Goshen. 

EVANSVILLE BAR ASSOCIATION. 

President, Alexander Gilchrist Evansville. 

Secretary, Philip W. Frey Evansville. 

GRANT COUNTY BAR ASSOCIATION. 

President, Joseph L. Custer Marion. 

Secretary, Marshall Williams Marion. 

HAMILTON COUNTY BAR ASSOCIATION. 

President, John F. Neal Noblesville. 

Secretary, Meade Vestal Noblesville. 
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HOWARD COUNTY BAR ASSOCIATION. ^ . • 

President, Milton Bell . Kokomo. 

Secretary, Warren R. Voorhis Kokomo. , 

INDIANAPOLIS BAR ASSOCIATION. 

President, John S. Duncan Indianapolis. 

Secretary, Ernest R. Keith Indianapolis. 

JAY COUNTY BAR ASSOCIATION. 

President, Frank H. Snyder Portland. 

Secretary, George W. Bergman Portland. 

LAKE COUNTY BAR ASSOCIATION. 

President, Armanis F. Knotts ' Hammond. 

Secretary, John G. Brdlitz . . . Whiting. 

MADISON COUNTY BAR ASSOCIATION. 

President, Howell D. Thompson Anderson. 

Secretary, Edward E. Reardon Anderson. ** 

MARTINSVILLE BAR ASSOCIATION. 

President, James V. Mitchell .Martinsville. 

Secretary, E. Forest Branch Martinsville. 

PUTNAM COUNTY BAR ASSOCIATION. 

President, Delana E. Williamson Greencastle. 

Secretary, Smith Matson Greencastle. 

RANDOLPH COUNTY LAW LIBRARY ASSOCIATION. 

President, James S. Engle Winchester. 

Secretary, Alonzo L. Bales Winchester. 

SHELBY COUNTY BAR ASSOCIATION. 

President, Harry C. Morrison ■ Shelby ville. 

Secretary, Joseph Chez Shelby ville. 

STARKE COUNTY BAR ASSOCIATION. 

President, James W. Nichols Knox. * 

Secretary, W. & Pentecost v . . . . Knox. 

THIRTY-FIFTH JUDICIAL CIRCUIT BAR ASSOCIATION. 

President, Stephen A. Powers Angola. 

Secretary, Willis Rhoads Angola. 

VERMILLION COUNTY BAR ASSOCIATION. 

President, Martin G. Rhoads Newport. 

Secretary, Fleura F. James Newport. 

WABASH BAR ASSOCIATION. 

President, Alvah Taylor Wabash. 

Secretary, Oliver H. Bogue Wabash. 
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. . . Of riCERS ... 

—OF THE- — 

American Bar Association 

1 599-1900. 



(President— Charles F. Manderson, Omaha, Neb. 
Vice President for Indiana — Quincy A. Myers, Logansport. 
General Council for Indiana— William P. Breen, Fort Wayne. 
Secretary— John Hinkley, 215 North Charles street, Baltimore. 
Treasurer— Francis Rawle, 328 Oheatnut street, Philadelphia, 

EXECUTIVE COMMITTEE 

Charles F. Manderson, Omaha, Neb. 
Joseph H. Choate, London, England. 
John Hinkley, Baltimore, Md. 
Francis Rawle, Philadelphia, Pa. 
Charles Noble Gregory, Madison, Wis. 
William A. Ketcham, Indianapolis, Ind. 
U. M. Rose, Little Rock, Ark. 
Henry St George Tucker, Lexington, Va. 
Edmund Wetmore, New York city. 

INDIANA LOCAL COUNCIL 

Quincy A. Myers, Logansport 
NOble C. Butler, Indianapolis. 
William A. Ketcham, Indianapolis. 
John Morris, jr., Fort Wayne. 
Louis Neiwberger, Indianapolis. 
TJuman F. Palmer, Monticello. 
George L. Reinhard, Bloomington. 
William L. Taylor, Indianapolis. 
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